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PREFACE
When I was asked to present some training for law centres on discrimination
against migrant workers in the UK, I thought I would have very little to say except
that equality law fails to protect the most vulnerable migrant workers because
it does not recognise discrimination claims based on a person’s precarious
immigration status.
Then I started to think more about other ways that migrants may defend against
ill-treatment in the workplace, from a rights-based perspective. There was a lot
more material to consider, and what I found concerned me.
‘Basic’ employment rights are anything but. They have become drowned in legal
complexity. Persons with every right to live and work in the UK have lost their
jobs due to lack of official documents. Modern slavery victims face innumerable
barriers to legal redress, a problem that Brexit is expected to intensify. New appbased technology is challenging the law’s ability to regulate the labour market.
Meanwhile, Employment Tribunals buckle under an influx of claims following the
abolition of unlawful fees.
Against these heavy odds, ground-breaking litigation, driven by a small number
of dedicated charities, unions and their allies, has achieved positive results, even
in a system that is poorly suited to their clients’ circumstances. Partnership,
knowledge-sharing and campaigning at all levels means the climate is changing,
if slowly.
Migrant workers’ rights are only meaningful when they can be understood,
accessed and enforced effectively. I hope that this publication contributes
something small to that process at a time of anxiety for many migrants.
Inevitably, I have paraphrased vast tracts of legislation, case law and practical
experience. Being selective means that I have left much out.
While the responsibility for the contents of this publication is mine alone, this
was also a team effort. I owe special thanks to the Law Centres Network, whose
pioneering work (‘Living rights’, on supporting EEA nationals towards Brexit) laid
the foundations for a broader discussion about the rights of migrant workers in
the UK. I am particularly grateful to Laura Chilintan, for her proactive support and
patience since our early discussions, Miranda Grell for inviting me into the project
and Julie Bishop for supporting our ideas.
Thanks also go to the Baring Foundation whose generous support made this
project possible and to my colleagues at the 36 Group, in particular Simon
Harding, for encouraging me to develop this resource.
Ben Amunwa
May 2018
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SECTION A:
MIGRANT
RIGHTS

‘Relationships between employers and employees are generally
characterised by an imbalance of economic power. Recognising the
vulnerability of employees to exploitation, discrimination, and other
undesirable practices, and the social problems which can result, Parliament
has long intervened in those relationships so as to confer statutory rights on
employees, rather than leaving their rights to be determined by freedom of
contract. In more recent times, further measures have also been adopted
under legislation giving effect to EU law. In order for the rights conferred
on employees to be effective, and to achieve the social benefits which
Parliament intended, they must be enforceable in practice.’
Lord Reed in R (UNISON) v Lord Chancellor [2017] UKSC 51 (26 July 2017) at § 6.

Human rights
Twenty years on from the Human Rights Act 1998 and we are living in a very
different world. Practitioners require a versatile set of legal tools to address the
complex challenges faced by today’s migrant workers. As employment most
often occurs beyond the exercise of state powers in private law relationships, the
extent to which the European Convention on Human Rights (‘ECHR’) may be
utilised in this context is limited.
In practice, human rights claims may be confined to cases where a public
authority has in some way failed to take appropriate action to curb abuses
or protect vulnerable persons from exploitation, or where the mechanisms for
accessing legal remedies themselves bring about breaches of a person’s ECHR
rights.
The following Articles of the ECHR are most relevant to migrant workers seeking
to enforce their rights:
a. Article 4: prohibition of slavery and forced labour;
b. Article 6: right to a fair trial;
c. Article 8: right to private and family life;
d. Article 9: right to freedom of thought, conscience and religion;
e. Article 14: prohibition on discrimination.

Note that Article 14 is not a freestanding right but seeks to ensure that the other
rights in the 1950 Convention are enjoyed equally without any discrimination on
the grounds specified in the Article. It is useful when a particular group has been
targeted by the acts of a public authority – as in the EEA rough sleepers case of
R (Gureckis) v Secretary of State for the Home Department [2017] EWHC 3298
(Admin).
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Social and economic rights
There is a dichotomy at the heart of international human rights law. While the
Universal Declaration of Human Rights of 1948 contains both political and
economic rights, the legal instruments under it treated these rights separately.
In 1966, the international community adopted two legal instruments that
embodied the rights contained in the Universal Declaration:
a. International Covenant on Civil and Political Rights (‘ICCPR’); and
b. International Covenant on Economic, Social and Cultural Rights
(‘ICESCR’).
The ICCPR was extended and the powers of the United Nations to rule on alleged
violations were developed. Meanwhile, the ICESCR has remained unenforceable.
Social, cultural and economic rights tend to be viewed as secondary in relation to
the more readily enforceable political rights. The UK government’s position has
been that the judiciary should be kept out of social and economic matters which
relate to executive policy and national resources (as if human rights are politically
neutral).
At the regional level, the Charter of Fundamental Rights of the European Union
2000 (‘the Charter’) is intended to declare pre-existing rights recognised in
different places under European case law and was therefore a consolidation
exercise making these rights more visible, rather than creating new ones.
The Charter contains 54 Articles across 7 Titles, and includes both economic
and social rights (for example, the Article 1 right to human dignity, Article 5
prohibition on slavery and trafficking, Article 8 right to data protection, Article
10 right to freedom of thought and religion, Article 15 freedom to choose an
occupation and right to engage in work, Article 21 non-discrimination, Article 23
gender equality, Article 26 integration of persons with disabilities, and the labourrelated rights in Title IV under the heading ‘Solidarity’).
The application of the Charter is governed by Title VII. Article 52(1) provides for
general derogations from the rights in the Charter where measures are ‘necessary
and proportionate’. Rights found in the Charter which overlap with the ECHR
must be interpreted in accordance with ECtHR judgments (Article 52(3)).
For the Charter to be engaged, a Court or Tribunal must be implementing
European law. The UK attempted to opt-out of giving the Charter binding
legality (see Article 1(1) of the 30th Protocol), however, this does not reduce the
applicability of pre-existing rights as declared in the Charter.
After Brexit day, the government’s intention is that the Charter will no longer
be a part of domestic law, however, Courts and Tribunals will need to consider
whether the rights contained in it are reflected in any other corresponding
fundamental rights or principles (according to section 5 of the European Union
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Withdrawal Bill 2018). At the time of writing, the House of Lords has voted to
retain the Charter as part of UK law come Brexit, however, the Commons are
expected revert to their original position.
In the UK, certain migrant workers may have a broad variety of statutory and
common law rights enforceable against private individuals or organisations to
secure their human, economic and social rights. Convention rights (and social
and economic rights from the Charter) remain relevant and may help in the
interpretation of such common law or statutory rights as may be available.
It is worth bearing in mind the case of Matthews v Ministry of Defence [2003]
UKHL 4, where Lord Hoffmann stated at § 26:
Human rights are the rights essential to the life and dignity of the individual
in a democratic society. The exact limits of such rights are debatable and,
although there is not much trace of economic rights in the 50-year-old
Convention, I think it is well arguable that human rights include the right
to a minimum standard of living, without which many of the other rights
would be a mockery. But they certainly do not include the right to a fair
distribution of resources or fair treatment in economic terms—in other
words, distributive justice. Of course distributive justice is a good thing. But
it is not a fundamental human right. No one looking at the legal systems
of the member states of the Council of Europe could plausibly say that
they treated distributive justice as a fundamental principle to which other
considerations of policy or expediency should be subordinated.
Ultimately, it may be that ‘the right to a minimum standard of living’ which, in
Lord Hoffmann’s view, seemed uncontroversial, emerges from a combination of
domestic and international law.

Basic employment rights
What follows in this section is a very brief overview of some of the basic
employment rights that certain working persons are entitled to. The intention is
to provide the legal backdrop to the cases and issues discussed later.
‘Basic’ rights are not necessarily simple to apply. Those less familiar with
employment law should bear in mind the saying that ‘a little bit of knowledge
can be a dangerous thing…’. Always consult an employment law specialist or
colleague if you are unsure about a case or an issue.
For more detailed commentary on these rights, readers should consult the
practitioner texts such as Harvey on Industrial Relations and Employment Law,
or, for a more accessible read, see Employment law: an adviser’s handbook by
Tamara Lewis. Such is the complexity of the statutory schemes, case law and
continual developments in this area that an entire publication could be devoted
to each of the claims discussed below.
Two preliminary points need to be discussed before turning to potential employment
law claims: Acas Early Conciliation and Legal aid in employment matters.

8
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Acas Early Conciliation
Any claims brought in the Employment Tribunal must first go through Acas Early
Conciliation (‘EC’) in order to try and resolve the dispute.
In summary, the period of Acas EC usually lasts for 1 month but may be
extended. At the end of EC, Acas will issue a certificate with a unique reference
number. No claim can be filed in the Tribunal without the Acas EC reference
number.
Giving Acas notice of EC stops the clock for limitation purposes, which restarts
once EC has concluded (plus 1 calendar month if the limitation period would have
expired during the EC period if the clock had not stopped).

Legal aid
Since 1 April 2013, there has been no legal aid for employment claims that do
not include a claim for discrimination, except where the claimant is a victim of
trafficking. To qualify for it, some evidence must be provided that the definition
of trafficking (see Section D below) is met.
Only Legal Help is available in the Employment Tribunal, but this does not include
advocacy at a hearing. Advocacy may be funded via Exceptional Case Funding.
To access the Legal Help scheme, the claimant must demonstrate evidence of
their financial position 1 month before the application.
For civil court claims in trafficking cases, Legal Help is unavailable but funding
under a legal aid certificate is. The applicant (and where relevant, their partner)
must provide evidence of their finances for the 3 months before the application
(including any assets outside of the UK). Obtaining the certificate can be slow
and time limits will continue to run regardless.
Once funding is granted, the Legal Aid Agency should be notified of changes of
circumstances and may suddenly withdraw funding at any time (in which case
the claimant will also lose protection from the enforcement of an adverse costs
order if their claim fails).
If a legally aid claimant succeeds at trial or if their claim is settled by agreement,
and if the claimant’s legal costs are not recovered in full, the Legal Aid Agency
can claw-back the legal costs from any compensation recovered from the
traffickers via the ‘statutory charge’. This may amount to a significant sum in
complex, contested employment cases. The statutory charge only applies to costs
under legal aid certificates or exceptional case funding, however, when it does
apply, the Legal Aid Agency can recover all of its costs, including Legal Help costs.
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Unpaid wages
The right to be protected from unlawful deductions from wages is contained
in Part II, sections 13 to 27 of ERA 1996 which permits employers to make
deductions from the wages of workers only if certain conditions are met.
It is for the employer to show that the deduction falls within the statutory
exceptions in section 13 of ERA 1996.
‘Wages’ are defined widely in section 27(1) as:
‘…any sums payable to the worker in connection with his employment,
including any fee, bonus, commission, holiday pay or other emolument
referable to his employment, whether payable under his contract or otherwise’
Statutory sick pay and maternity / paternity or shared parental pay are also
included. Loans and advances are not included, nor are expenses related to car
mileage or benefits in kind.
According to section 13 of ERA 1996, it is unlawful for an employer to make a
deduction from wages unless it is authorised by:
a. statute (ie. for PAYE tax and NI payments, fines or maintenance);
b. ‘a relevant provision of the worker’s contract’. This may be oral or
written, express or implied, but must have been brought to the worker’s
notice before the deduction has been made; or
c. Previously agreement in writing by the worker before the deduction has
been made.
Likewise, it is unlawful under section 15 of ERA 1996 for an employer to receive a
payment from a worker unless:
a. The payment is authorised by statute or the contract; or
b. The worker has previously signified written consent to making the
payment.
Alternatively, an employer may make deductions under section 14 of ERA 1996:
a. For tax purposes owed to a public authority;
b. Due to a strike or industrial action;
c. For a contractual obligation to pay a third party (ie. membership of an
association or union);
d. To satisfy a Court or Tribunal order requiring the worker to pay the
employer, with the workers’ prior written consent;
e. Where a deduction has been made in error;
f. Where there has been an overpayment of wages and/or expenses.

10

SUPPORTING MIGRANT WORKERS

SECTION A:
MIGRANT
RIGHTS

A deduction is calculated on the basis of any shortfall between the total amount
of any wages paid and the total amount of wages properly due on that occasion.
Any repayment ordered by the Employment Tribunal will usually be gross and will
therefore be subject to tax.

Tips and gratuities
1

See Saavedra v Aceground Ltd
(t/a Terrazza Est) [1995] IRLR
198.

Some tips may constitute ‘wages’ under section 27(1)(a) of ERA 1996. Where
tips are distributed by the employer under their control, they are likely to fall
within the protections of ERA 1996.1
If tips are distributed by an independent ‘troncmaster’, an employer may argue
that they are not responsible for the payroll function.

Troncs
A ‘tronc’ is a system of pooling tips and
cover charges which is devised and operated
by workers among themselves. It enables
payment to be made to workers without NI
tax being deducted. The troncmaster (such
as a head-waiter or senior staff member)
is normally responsible for operating PAYE
(income tax) payments via the tronc.

2

See https://assets.
publishing.service.gov.uk/
government/uploads/system/
uploads/attachment_data/
file/453089/09-1327-nationalminimum-wage-code-of-bestpractice-tips.pdf, last accessed
on 9 May 2018.

The former Department for Business, Innovation and Skills had published
voluntary guidance, A Code of Best Practice on Service Charges, Tips, Gratuities
and Cover Charges (October 2009), which the Tribunal may make reference to.2

Retail workers
If a worker is employed in retail, there are additional limitations on the extent
of the deductions that may be made. There is a ceiling for deductions of 10 per
cent of gross wages due on any given pay day where the deduction is due to cash
or stock shortages. This does not apply to the final week of employment, nor for
deductions that are not for cash or stock shortages (see sections 18 and 22 of
ERA 1996).
Deductions for these reasons are not permitted 12 months after the employer
discovers, or ought reasonably to have discovered, the shortage. These
protections apply even if the deduction is made because of any misconduct
resulting in a shortage, or because of any contractual liability on the part of the
worker (by section 17(4)).
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Time limits
Section 23 requires that any claim by a worker for an unlawful deduction must be
brought within 3 months of the date of the deduction (or the date of the last in a
series of deductions). ‘Within three months’ means 3 calendar months, minus 1
day. Time runs from the latest date on which payment could be made under the
contract. However, to be on the safe side, it is advisable to bring the claim at the
earliest possible time and no later than the date of actual deduction.
The Tribunal may extend time at its discretion in very restricted circumstances
where the Claimant can show it was not reasonably practicable for the claim to
be presented by the normal deadline and the claim has been presented within a
reasonable period thereafter (section 23(4)).

Right to itemised pay statements
Employees (but not ‘workers’) have a right under sections 8 and 9 of ERA 1996 to
receive itemised pay statements at or before the time of payment of wages, with
the particulars of:
a. Gross wages;
b. Any fixed or variable deductions from the gross amount and the purpose
(subject to the ability to provide a one-time statement of any fixed
deductions under section 9 ERA 1996);
c. Net wages;
d. Where different parts of the net wages are payable in different ways, the
amount and method of the part-payments.
The right is enforceable in the Tribunal and may be of some value to employees
who, pre- and post-Brexit, may require proof of employment for the purposes of
immigration applications, particularly where they have become accustomed to
‘cash-in-hand’ payment (itself not unlawful if tax is paid). Such migrants may
require such statements as evidence for applications if the employer has not paid
tax to HMRC.
3

See the draft Employment
Rights Act 1996 (Itemised Pay
Statement) (Amendment) (No
2) Order 2018, which appears to
form part of the government’s
response to the Taylor Review of
July 2017.
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From 6 April 2019, this right will be extended to all ‘workers’.3

Recent developments and areas of difficulty
Where the worker is claiming for a series of deductions, the claim can include
deductions going back further than the 3-month time limit for bringing a claim.
However, an important restriction of this remedy was imposed by Deduction
from Wages (Limitation) Regulations 2014, which inserts section 23(4A) into ERA
1996, limiting unlawful deduction from wages claims to 2-years prior to the date
of the ET1 being presented, in all claims commenced on or after 1 July 2015.
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This cap does not apply to claims for certain types of deductions (such as from
statutory sick pay or maternity / paternity / shared parental pay and guarantee
payments, which may be unlimited).
Prior to the 2014 regulations, for all claims before 1 July 2015, there was no limit on
the extent of the deductions that could be claimed where they were part of a series.
The 2014 regulations were made in response to employer’s concerns about the
financial impact of holiday pay arrears following the judgment of the EAT in Bear
Scotland Ltd v Fulton and others UKEATS/0047/13, which held that results based
commission and bonuses should be accounted for when calculating holiday pay rates.
There are advantages to bringing an Employment Tribunal claim for deduction
from wages, including the fact that the employer cannot bring a counter-claim in
breach of contract. In addition, it is possible to bring a claim while a person is still
employed and there are no qualifying periods of service.
However, the 2014 Regulations significantly curtail the ability of vulnerable
groups to obtain redress for deductions that have lasted longer than 2 years (as is
sometimes the case for victims of trafficking and other exploited migrants).

4

For further discussion, see
Daniel Dyal and Chesca Lord’s
article on The Deduction from
Wages (Limitation) Regulations
2014, 22 December 2014,
http://www.cloisters.com/blogs/
the-deduction-from-wageslimitation-regulations-2014, last
accessed 24 April 2018.

The lawfulness of the 2014 Regulations is debatable. They purport to amend
primary legislation in ERA 1996, but do so under the powers conferred on the
Minister by section 2(2) of the European Communities Act 1972. While the
intention of the Regulations was to respond to the decision in Bear Scotland,
a case which related to the EU Working Time Directive, it is far from clear that
this part of ERA 1996 relates to the implementation of EU law and thus can be
amended lawfully under the ECA 1972 power.4
Furthermore, as the Anti-Trafficking, Labour and Exploitation Unit (‘ATLEU’) have
commented, the government’s impact assessment does not appear to have taken
into account the interests of victims of trafficking (mostly women and children)
and therefore may not have complied with the requirements of EU, human rights
and equality law.
The alternative is to bring a civil claim in the County Court or High Court
for breach of contract in order to recover deductions that exceed the 2-year
compensation cap. Such a claim may, where appropriate, be based upon breach
of an express term as to pay, the implied statutory term to pay NMW or the
implied term not to act arbitrarily or capriciously by withholding wages.
Such civil claims for breach of contract will be subject to a limitation period of 6
years, ordinarily running from the date of the deduction (ie. the date on which
the first breach of contract occurred) under section 5 of the Limitation Act 1980.
For a discussion of the pros and cons of bringing claims in the Tribunal and the
civil courts, see Section D: Practical considerations, below.
It may be possible to argue that limitation should be extended under section
32(2) LA 1980 where an employer has concealed from a worker any fact that is
relevant to their cause of action. That section contains exceptions for fraud and
concealment. It reads:

14
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32.— Postponement of limitation period in case of fraud, concealment
or mistake.
(1) Subject to [subsections (3) and (4A)] below, where in the case of any
action for which a period of limitation is prescribed by this Act, either—
(a) the action is based upon the fraud of the defendant; or
(b) any fact relevant to the plaintiff’s right of action has been deliberately
concealed from him by the defendant;
…
the period of limitation shall not begin to run until the plaintiff has
discovered the fraud, concealment or mistake (as the case may be) or
could with reasonable diligence have discovered it.
References in this subsection to the defendant include references to the
defendant’s agent and to any person through whom the defendant
claims and his agent.
(2) For the purposes of subsection (1) above, deliberate commission of a
breach of duty in circumstances in which it is unlikely to be discovered for
some time amounts to deliberate concealment of the facts involved in
that breach of duty.

5

See further information on
the ATLEU website at: http://
atleu.org.uk/news/2018/3/22/
extending-time-for-minimumwage-claims. Last accessed 24
April 2018.
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The ATLEU has taken a case to the High Court, A* [2017] EWHC 3098
(unreported), in which this argument was apparently successful. The Court found
that time ran from the date on which the Claimant learned enough English to
read the documents that her employer had made her sign, informing the Home
Office that she was receiving the National Minimum Wage. Her whole claim was
therefore in-time.5
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National Minimum Wage
The National Minimum Wage Act 1998 (‘NMWA 1998’) sets the minimum rate
of pay for:
a. ‘workers’ aged over compulsory school age and
b. ‘Employees’.
It was introduced in 1999 and applies to all employers. Rules were originally
made in the National Minimum Wage Regulations 1999 (SI 1999/584) which
were extensively amended over the years and have now been consolidated in the
National Minimum Wage Regulations 2015 (SI 2015/621), which came into force
on 6 April 2015 and replaced its predecessor.

6

See here: https://assets.
publishing.service.gov.uk/
government/uploads/system/
uploads/attachment_data/
file/696697/nmw-nlwcalculating-minimum-wageguidance-april-2018.pdf. Last
accessed 17 April 2018

7

See the Court of Appeal case
of Fraser v HLMAD Ltd [2006]
IRLR 687.

Some relevant tools include the NMW and Living Wage calculator for workers
(available here) and the government guidance on calculating minimum wage
(April 2018).6
The NMW may be enforced by:
a. Bringing an unlawful deduction claim as outlined above in the
Employment Tribunal within 3-months of the deduction (or the last in the
series of deductions);
b. Breach of contract claims in the Employment Tribunal or the County
Court or High Court. In the civil courts, the limitation period is 6 years and
back pay may be claimed for 6 years prior to the filing or issuing of the
claim. Note, however, that Employment Tribunals can only accept a claim
for breach of contract if the contract has been terminated and it must be
brought within 3-months of termination. Employment Tribunals impose
a cap of £25,000 on compensation for a breach of contract. Any excess
is irrecoverable. A claim worth more than £25,000 should be brought in
either the County Court (for claims worth £25,000 to £100,000) or the
High Court (Queens Bench Division) for complex claims or those worth
over £100,000. Ordinarily, claims should not be split up and brought in
more than one forum.7 The Tribunal cannot award interest on the award
for breach of contract.
Helpfully, section 28 of NMWA 1998 creates a rebuttable presumption that the
worker has not been paid NMW unless the employer can prove that they have.
Workers are also protected against unfair dismissal or other detriments due to
NMW related action or eligibility.
Different categories of worker are treated differently under the NMWA and the
2015 Regulations:
a. Agency workers: the person or company that pays the agency worker
must ensure they receive NMW (see section 34 of NMWA 1998);

18
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b. Agricultural workers: are covered by NMWA 1998. (Higher rates were
recoverable by agricultural workers in England prior to 1 October 2013);
c. Apprentices: may be entitled to the NMW at the apprentice rate if certain
conditions are met;
d. Family workers: persons who ‘live-in’ their employer’s family home and
who are treated as a member of the family, who are not charged for food
and accommodation are not entitled to NMW. For this exemption to
apply, the worker must be treated as part of the family when it comes to
accommodation, meals, sharing tasks and leisure activities (by regulation
57 of the NMW Regulations 2015). The Court of Appeal has given
guidance on the scope of this exemption (in Udin v Chamsi-Pasha and
others [2012] EWCA Civ 1249) and emphasised the need for the worker
to be part of the family unit. The factors listed in regulation 57 are not
absolute and Judges should consider:
i. The dignity with which the worker is treated;
ii. The degree of privacy and autonomy they are allowed;
iii. The extent to which they are exploited.
‘Family members’ are also excluded from receiving the NMW if they
share tasks and activities of the family or the running of a family business
(where they live in the family home). There remain concerns among
unions that the ‘family members’ exemption is open to abuse. The
scope of the exemption has been narrowed further in practice as the
Immigration Rules now require sponsoring employers to confirm that
domestic workers will receive the minimum wage;
e. Home workers: all home workers are entitled to NMW unless they are
genuinely self-employed (ie. running an independent business).

Since 1 April 2016, there have been 5 different hourly rates of NMW depending
on category of worker, shown in the table below. (In addition, employers may
count part of the value of accommodation costs towards their NMW contribution
if they are accommodating the worker, subject to regulation 16 of the 2015
Regulations).
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8

This is not the same as the
Living Wage created by the
Living Wage Foundation which
is benchmarked to the cost
of living. The National Living
Wage is 50 pence above the
standard adult rate.

TABLE 1: NATIONAL MINIMUM WAGE RATES
Type

Who is eligible

Hourly rate from
1 April 2018

National living
wage8

Workers aged 25 or
over.

£7.83

Standard adult rate

Workers aged between
21 to 24 (inclusive).

£7.38

Development rate

Workers aged 18 to 20
(inclusive).

£5.90

Young workers rate

Workers aged under 18
but above compulsory
school age who are not
apprentices;

£4.20

Apprentice rate

Apprentices under 19
years or those aged
19 and over but in
the first year of their
apprenticeship.

£3.70

Accommodation
offset limit

Maximum daily
deduction.

£7.00

Regulation 7 of the 2015 Regulations explains that to calculate whether a worker
has received NMW, you need to use their average hourly rate, which is:
a. Total remuneration earned over the pay reference period (ie. the period
by which the worker is paid, provided it is under 1 month);
b. Divided by the total number of hours worked over the pay period (ie.
salaried hours, output work and unmeasured work).

Calculating pay
Only certain forms of pay (and deductions) should be counted. Gross basic
salary, bonus, commissions or performance incentives and accommodation
allowances count towards NMW (see regulations 10 to 16). It is the pay that has
been earned or received (rather than just pay received) that counts in any pay
reference period.
For an example where deductions had been wrongly omitted from the calculation
of NMW, see the 2015 story of Monsoon, which had required workers to wear its
clothes, charged them a staff discount but failed to count the deductions when
working out their total remuneration.
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Since 1 October 2009, tips and gratuities are not counted towards the NMW (see
regulation 10(m)), as they are not payments from the employer to the worker.
This applies to tips however they are collected and distributed among staff (for
example, by a ‘troncmaster’).

Calculating hours worked
This depends on the type/s of work done, as defined in NMWA 1998:
a. Salaried hours work (regulation 21(1)) – this is where pay is for set hours
work per year in equal weekly or monthly instalments. Although the
hours worked in any given month may vary, the number of hours per year
(or ‘basic hours’) should average out over the monthly or weekly pay
reference periods;
b. Time work (regulation 30) – work that is not salaried hours work, but is
paid by reference to the time a person works (ie. work for an hourly rate).
This definition covers persons on ‘zero-hours contracts’ and persons paid
a piece-rate but who are required to work for certain periods of time.
From 6 April 2019, all workers will be entitled to itemised pay statements
from their employer, which must specify the number of hours the workers
are being paid for. This is to improve transparency as to whether workers
receive the NMW. Time counted is actual working time, (excluding
absences, rest breaks and strikes);
c. Output work (regulation 36) – work paid according to productivity.
Employers may pay NMW for every hour worked, at a ‘fair piece rate’ for
each task or by reference to the average hourly rate per task;

9

See Aslam, Farrar and
Others v Uber and Others
2202550/2015.

d. Unmeasured work (regulation 44) – for work that does not conform to
any of the above categories (ie. with no set hours or salary and pay that
is not measured according to output). This is calculated either by every
hour worked, or by a written agreement as to a daily average of hours
worked. The Tribunal recently found that Uber drivers were engaged in
unmeasured work because they were not salaried, nor paid by reference
to their hours of work or their output – a conclusion that was not
overturned on appeal to the Employment Appeal Tribunal (‘EAT’).9

Recent developments and areas of difficulty
Government reform in October 2015 has led to the creation of a new Director
of Labour Market Enforcement under the Immigration Act 2016, co-ordinating
work by the Department for Business, Energy and Industrial Strategy (‘BEIS’)
and the Home Office. The reforms included the expansion of the remit of
the Gangmasters Licensing Authority (‘GLA’). The powers under IA 2016 in
force since 12 July 2016 provide for more state-based intervention to enforce
national minimum wage compliance. So far, HMRC is not renowned for enforcing
compliance and collecting unpaid NMW.
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Difficulties may be encountered when determining whether a worker is in fact
‘working’ (ie. ‘available, at or near a place of work for the purposes of working’ in
accordance with regulations 27 and 32 of the 2015 Regulations) when they are
on-call, standby or if they are required to sleep on the employer’s premises.
In some cases, workers may be entitled to the NMW when they are on-call
but at home and not working, or even while sleeping (such as security guards,
care workers, nurses or residential support workers on night-shifts, whose mere
presence is required on site).
‘Gig economy’ workers who sell their labour via online apps present particular
complexities which the legislation is not well-equipped to deal with. Some may
be on a form of ‘stand-by’ simply by having the application switched on within
a certain geographical area, whether or not they are accept work offered or are
obliged to do so. So far, the case law has not confronted this issue directly. The
Uber case (discussed in Section B) suggested that this would need to be assessed
on a driver-by-driver basis.
The Tribunal will review a wide range of relevant factors when considering
whether a worker is working by reason of their presence at the workplace (see
the judgment of the President of the EAT, Mrs Justice Simler DBE, in Focus Care
Agency Ltd v Roberts UKEAT/0143/16).

Holiday and rest breaks
A core protection for the health and safety of workers is their right to holiday and
rest breaks.
The Working Time Regulations 1998 (SI 1998/1833) established a statutory
right to a minimum of 5.6 weeks (or 28 days for a full-time worker, see regulation
13 WTR 1998) paid annual leave for ‘workers’ per year. They implement
domestically the EU Working Time Directive (2003/88/EC) (‘WTD’) which
includes the right to a minimum of 4 weeks’ annual leave per year (or 20 days for
a full-time worker).
In addition to the minimum WTD entitlement, there is an extra 1.6 weeks’ annual
leave (or 8 days for a full-time worker) which is guaranteed under the domestic
WTR 1998, reflecting 8 days of public holidays per year (regulation 13A of WTR
1998).
Part-time workers are entitled to 28 days’ holiday pro-rated, depending on the
number of days that they work per week, as are workers whose employment
commences part of the way through a leave year.
The government’s holiday calculator is available here and may assist with the
calculation of entitlement for part-time workers and others with unpredictable
hours. The leave year is normally determined in a written contract of employment
or related documents. If not, regulation 13(3) provides for a means of working
out the date.
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Rest breaks
Workers are entitled to rest breaks of no less than 11 consecutive hours in each
24-hour period of work (regulation 10), and 24 hours in each seven-day period
of work (regulation 11). Where the worker’s shift is more than 6 hours, they are
entitled to a rest break of an uninterrupted period of at least 20 minutes which
may be spent away from the workstation.
Adequate rest breaks must be provided for workers who are engaged in
‘monotonous’ work (regulation 8). This entitlement is enforceable via the Health
and Safety Executive, not the Tribunal.

Enforcement
Under regulation 30 WTR 1998, workers may claim in the Employment Tribunal
regarding an employer’s:
1.
2.
3.
4.

Refusal of rest breaks;
Refusal to permit statutory annual leave;
Failure to pay all or part of holiday pay that is owed;
Failure to pay all or part of untaken holiday pay on termination.

Claims must be brought within 3 months of the denial of the right (or of the date
that holiday payment should have been made), subject to possible extension if
the Tribunal is satisfied it was not reasonably practicable to bring the claim within
that time period.
If the Tribunal finds that a claim is well-founded, it must make a declaration and
may award compensation to the worker, having regard to the employer’s default
and any loss caused to the worker.

Carrying forward leave
Under the WTR 1998, the 4 weeks’ leave under regulation 13(1) (ie. WTD leave)
cannot be carried over from one leave year to the next. The 1.6 weeks’ leave
under regulation 13A may be carried forward, subject to agreement.
There are several exceptions, including where a person has been on maternity
leave or (to an extent) on sick leave and was unable to take statutory leave for
that reason, or where a person has been refused annual leave in error.
Employers may agree more generous provisions.
Upon termination of employment, a worker is entitled to payment in lieu of
their untaken holiday entitlement (regulation 14). The untaken entitlement is
calculated as:
(A x B) – C

23

SUPPORTING MIGRANT WORKERS

SECTION A:
MIGRANT
RIGHTS

Where:
A is the period of statutory leave for the whole leave year;
B is the proportion of the leave year that has expired by the termination
date (ie. 0.6);
C is the amount of leave taken during the leave year.
The formula provides either a weekly or daily entitlement. Holiday pay may then
be calculated on the basis of weekly or daily pay multiplied by the entitlement.
The statutory formula may be dis-applied by the contract of employment but
should not result in workers being denied their ‘normal remuneration’.

Calculating holiday pay
The EAT in Bear Scotland Ltd v Fulton and others UKEATS/0047/13 held that the
rules contained in ERA 1996 sections 221 to 224 which provide for calculation
of a ‘week’s pay’ do not fully reflect the entitlement under the WTD, which
requires that workers receive their ‘normal remuneration’ during the minimum 4
weeks’ of WTD leave (under regulation 13). That includes regularly paid resultsbased commission, incentive bonuses, overtime pay, long service payments, shift
premium and allowances (also see Lock v British Gas Trading Ltd [2016] EWCA
Civ 983). Bonuses that are not performance-linked should not be included, nor
should travel expenses or one-off payments or benefits in kind.
In effect, ERA 1996 sections 221 to 224 still apply to additional leave under
regulation 13A, but the 4 weeks of WTD leave should be calculated according to
the ECJ case law and Bear Scotland.
The position under ERA 1996 sections 221 to 224 in respect of WTR leave
depends on working patterns:
a. Workers with no normal working hours: calculate the average of all pay
earned in the previous 12 weeks (section 224 ERA 1996), including
overtime and commission. This applies to persons on ‘zero-hours’
contracts, for example, which are discussed further below;
b. Workers with normal working hours: basic salary, excluding overtime
unless it is compulsory or guaranteed, and excluding bonuses,
commission and overtime premiums (sections 221 to 223 ERA 1996).
If pay varies despite normal working hours, take the average of all pay
earned in the previous 12 weeks.
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Recent developments and areas of difficulty
Where the employer is under the impression that persons are not ‘workers’ but
are independent contractors, they may have incorrectly denied requests for
annual leave or arranged unpaid leave.
The outcome of the ECJ case of King v The Sash Window Workshop Ltd (C214/16) EU:C:2017:914, was that where an employer refuses a worker paid leave,
the workers’ entitlement under the WTD may carry over indefinitely, without
limit.
In King, the employer had considered the Claimant not to be a worker and
offered him unpaid leave instead of paid annual leave. On termination, the
Claimant claimed for untaken leave over the 13-year period of his employment.
He argued that his employer had discouraged him from taking annual leave that
he should have been entitled to.
The ECJ concluded that Article 7 of the WTD creates a combined right to take
leave and be paid for it. It was only fair that workers should be aware (in advance
of taking leave) that they would be paid for it, otherwise employers could deter
workers from taking leave. In these circumstances there was no limit to the
amount of WTD leave that could be carried over year on year.
King is due to return to the Court of Appeal for domestic re-consideration on how
the WTR 1998 should be interpreted in light of the ECJ’s ruling.
The WTR 1998 do not allow for a series of under-payments to be linked. Time
runs separately for each individual underpayment or failure to pay holiday pay.
An alternative means of claiming for a series of underpayments or non-payments
is by bringing a claim for unlawful deductions from wages under section 13 ERA
1996 (see above). However, note that the Deduction from Wages (Limitation)
Regulations 2014 (SI 2014/3322) has imposed a 2-year cap on historic deduction
from wages claims.
Further litigation is underway as to whether the 2014 Regulations are compatible
with the WTD and the EU law principle of effective remedy.

‘Series’ of deductions
The conclusion of the EAT in Bear Scotland in a claim for unlawful deductions of
holiday pay, was that a series of deductions must have a:
a. sufficient similarity of subject matter (ie. a connection of fact); and
b. sufficient frequency of repetition (ie. a connection in time).
Therefore, a gap of more than 3 months between 2 deductions or non-payments
of holiday pay would break a series of deductions (see § 81 of Bear Scotland).
This latter finding is controversial and potentially open to challenge, as it appears
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to define a ‘series’ by reference to the 3-month time limit, without the statute
providing any logical connection between the two.
As statutory holiday pay is not regarded as a contractual entitlement, there is no
jurisdiction to bring such claims in the civil courts. There is a narrow possibility
that claims for contractual entitlements to holiday pay may be enforced in
the civil courts but only if the contract contains an express term that requires
compliance with the WTR 1998 and, in any event, the 2014 Regulations state
that regulation 16 of the WTR 1998 does not create a contractual right to
holiday pay, making this argument very challenging at present.

Casual, part-time and temporary workers
For casual and temporary workers, particular rules apply to the calculation of
leave that accrues in their first year of employment (under regulation 15A).
Where the duration of employment is uncertain, some employers will specify
a rate of accrual each month and on termination may adjust their final pay
accordingly depending on whether the worker has used their accrued entitlement.
Where a casual worker is engaged under an ‘umbrella contract’, they will accrue
holiday entitlement even while they are not working. That is to be contrasted
with those engaged on separate temporary contracts, who do not accrue holiday
entitlement between engagements.
Part-time workers should be treated equally to their full-time colleagues and their
statutory and contractual holiday entitlements pro-rated accordingly. Employers
should allow part-time workers to have a pro-rated entitlement to public holidays
and monitor the days on which they normally work.

Discrimination
Discrimination issues may arise where workers request holiday to observe a
religious festival. While there is no requirement on a worker to specify the
purpose of any given holiday request, if such a request is made and refused, and
the employer refuses the request because of the religion or belief, this may give
rise to direct discrimination contrary to section 13 of the Equality Act 2010 (‘EA
2010’). Alternatively, where an employer requires the workforce to take annual
leave at Christmas but refuses requests for holiday at other times of the year
without good reason, this may amount to indirect discrimination contrary to
section 19 of EA 2010.

Zero-hours contracts
This refers to a clause that may be inserted into an employment contract in order
to remove any obligation on the employer to provide set hours or amounts of
work and to remove any requirement on staff to perform set hours or amounts of
work. Such contracts lack any ‘mutuality of obligation’.
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See https://www.theguardian.
com/uk-news/2018/apr/23/
number-of-zero-hours-contractsin-uk-rose-by-100000-in-2017ons, last accessed 24 April 2018.

Such flexibility may suit those who are seeking some basic work around other,
more stable commitments. However, there are concerns that such flexibility
can become one-sided, where employers frequently cancel shifts at late notice,
leaving persons out of work and in search of other sources of income, or use
reductions or threatened reductions in work to intimidate staff.
Young persons, women and students are more likely to be on such contracts.10
There is no hard data on the number of migrants affected.
Since 26 May 2015, sections 27A and B of ERA 1996 have provided that ‘zerohours contracts’ as defined in section 27A(1) cannot prohibit a worker from being
employed under any other contract (ie. it bans ‘exclusivity’ clauses).
The subsequent secondary legislation in the Exclusivity Terms in Zero Hours
Contracts (Redress) Regulations 2015/2021 provides for:
a. Protection from unfair dismissal of employees for breaching an
‘exclusivity’ clause in a zero-hours contract;
b. Protection from suffering a detriment for workers who have breached an
‘exclusivity’ clause in a zero-hours contract.
Note that under regulation 2(5), the requirement of 2-years’ qualifying service for
employees claiming unfair dismissal does not apply if the reason for the dismissal
is the breach of an ‘exclusivity’ clause in a zero-hours contract.
The ECJ has concluded that adjusting the calculation of holiday entitlement for
zero-hours workers based on the periods of time actually worked does not infringe
the WTD (Heimann v Kaiser GmbH (C-229/11) [2013] 1 CMLR 52). As workers
were at liberty to rest during ‘zero-hours’ periods, unlike those on sick leave, it was
fair to discount such periods for the purposes of holiday pay.
However, the ECJ’s interpretation is in fact less generous than the WTR 1998,
which, in the case of workers with ‘no normal working hours’ requires an average
of the worker’s weekly pay over the 12 weeks prior to calculation (in keeping with
section 224 ERA 1996). Where the 12-week period includes periods when no pay
was earned, those ‘zero-hours’ weeks should be ignored and the period should be
extended back into those weeks where pay was earned (under section 224(3) ERA
1996).
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Section 1 statements
Employees have a right to receive a written statement of their employment terms
(in one or several documents) within 2 months of starting employment (see
sections 1 and 2 of ERA 1996). This can be given before or after employment
begins. The details required are set out below:

TABLE 2: DETAILS REQUIRED IN SECTION 1 STATEMENTS
Requirements

Details
Names of employer and employee
Date the employment began

MUST BE IN A SINGLE
DOCUMENT (‘PRINCIPAL
STATEMENT’)
section 2(4) ERA 1996

Date on which continuous employment
began (if relevant)
Pay, pay intervals and method of
calculation
Hours of work
Holiday entitlement and holiday pay
Job title or brief job description
Place/s of work
Sick pay and incapacity

MAY BE GIVEN IN A
SEPARATE DOCUMENT
section 2(2) and (3) ERA
1996

Notice period for both parties
Information on disciplinary and
grievance procedures
Pension schemes
Overseas working terms

MAY BE GIVEN IN THE
PRINCIPAL STATEMENT
OR SEPARATE
STATEMENTS

Duration of employment if not
permanent
Information on disciplinary and
grievance procedures
Collective agreements information

Failure to comply with section 1 ERA 1996 does not give rise to a freestanding
claim for damages in the Tribunal, which can only make a declaration. However,
extra compensation can be awarded where the person has won certain other
claims. So where:
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a. a person brings a successful claim for:
i. unlawful deductions from wages;
ii. unfair dismissal;
iii. redundancy;
iv. detriment related to NMW;
v. discrimination;
vi. wrongful dismissal or;
vii.breach of the WTR 1998; and
b. if the employer was in breach of section 1 ERA 1996 at the time that the
claim was started
then the Tribunal must award the claimant either 2 or 4 weeks’ pay, unless there
are exceptional circumstances.
In practice, this right is often overlooked by employers, advisers and the Tribunal,
but it can significantly increase the value of modest claims and provide an
additional incentive for an employer to settle. Note that if the conditions are
satisfied, the Tribunal must make an award of the lower or higher amount. There
is no discretion involved unless it would be unjust to make the award.

Unfair dismissal
Employees have the right not to be unfairly dismissed under section 94 of ERA
1996 provided that they:
a. have 1 year of continuous employment if their employment began
before 6 April 2012;
b. have 2 years’ continuous employment if their employment began on or
after 6 April 2012;
c. have been employed for any period of time if they are dismissed for an
automatically unfair reason as specified under section 108(3) of ERA
1996 (such as whistleblowing or trade union membership).

11

In order to rely on this
provision to dismiss persons
suspected to lack the right
to work, illegal working must
be established as a fact. An
employer’s genuine belief
that an employee was working
illegally is insufficient to
come within the ambit of the
subsection. See Section C
below.
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The Tribunal will consider a dismissal to be unfair unless it is for one or more
of the five potentially fair reasons set out in ERA 1996, s 98. The most relevant
reasons in this context are that dismissal:
a. relates to the conduct of the employee (section 98(2)(b) ERA 1996);
b. the employee cannot continue working without a breach of legislation
(ie. ‘illegality’ under section 98(2)(d) ERA 1996); 11 or
c. there is ‘some other substantial reason’ that justifies the dismissal (under
section 98(1)(b) ERA 1996).
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Section 98(4) of ERA 1996 requires that any dismissal for a potentially fair reason
must nevertheless be ‘reasonable’. This is a broad test and may include both
substantive and procedural fairness.
The reasonableness test underlines the necessity of the employer conducting
a fair, consistent, transparent and well-documented investigation according to
comprehensive HR policies and offering a right of appeal against any decision to
dismiss.
A further variant is ‘constructive’ unfair dismissal, where the contract of
employment is terminated by an employee with the required qualifying service
due to actions of the employer that amount to a serious breach of contract.
This occurs, for example, when an employee resigns in response to an employer
acting without reasonable or proper cause in a way that is calculated to destroy
or seriously damage the employment relationship. The law requires an employee
in such circumstances not to unduly delay their resignation.

Wrongful dismissal
This occurs when an employee has been dismissed (other than for gross
misconduct) but has not been paid for their contractual notice period.
Usually, either party may end the contract by giving sufficient notice regardless
of the reason.
An employee may bring a claim for breach of contract due to failure to give
proper notice or breach of another contractual term.
Damages may be recovered for breach of contract (ie. any financial losses that
result from the breach) in the Tribunal (up to a limit of £25,000) or the civil
courts. In claims for failure to give notice, the usual loss that is claimed is for
pay and other benefits during the notice period, subject to the duty to take
reasonable steps to reduce the loss (known as ‘mitigation’).

Redundancy
Employees with 2 years’ continuous service are entitled to a statutory
redundancy payment if they are made redundant. This is calculated in the same
way as the basic award for unfair dismissal, by reference to the employee’s age,
length of service and a week’s pay subject to an upper limit (under section 162
ERA 1996).
Redundancy is one of the potentially fair reasons for dismissal referred to in
section 98 and is defined in section 139 of ERA 1996. Where an employee
challenges the fairness of their redundancy, they may be able to claim for unfair
redundancy dismissal based on the conduct of the employer in:
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• defining who to include in the pool of employees considered for
redundancy;
• the selection criteria used for redundancy;
• the process of consultation;
• the application of the criteria to the employee;
• any offer/s of alternative employment.

Discrimination
The Equality Act 2010 prescribes certain protected characteristics including:
a.
b.
c.
d.
e.
f.
g.
h.

Age;
Disability;
Gender reassignment;
Marriage or civil partnership;
Race;
Religion or belief;
Sex;
Sexual orientation.

There are 7 main forms of prohibited conduct in the context of employment:
a. Direct discrimination (contrary to section 13 EA 2010): this occurs when
an employer treats a person less favourably than they treat or would
treat another person in materially the same circumstances, ‘because of’
a protected characteristic;
b. Indirect discrimination (contrary to section 19 EA 2010): the employer
applies a procedure, criterion or practice which puts or would put a
person with a protected characteristic at a particular disadvantage when
compared with persons who lack the protected characteristic and the
employer cannot show that it is justified;

12
Other than marriage, civil
partnership, pregnancy or
maternity.

c. Harassment (contrary to section 26(1) EA 2010): unwanted conduct,
related to a protected characteristic,12 with the purpose or effect of
creating an intimidating, hostile, degrading, humiliating or offensive
atmosphere for the victim or violating the victim’s dignity. Note that
‘sexual harassment’ under section 26(2) EA 2010 contains the added
requirement that the unwanted conduct is of a sexual nature, and that
under section 26(3) EA 2010, where a person is treated less favourably
because of rejection of or submission to unwanted conduct of a sexual
nature related to gender reassignment or sex with the requisite purpose
or effect, that also constitutes harassment;
d. Victimisation (contrary to section 27 EA 2010): person A victimises
person B if A subjects B to a detriment because B does a protected act, or
A believes that B has done, or may do, a protected act (such as making
an allegation of discrimination);
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e. Unequal pay (contrary to Chapter 3 of EA 2010): by sections 64 to 66, a
sex equality clause will be implied into a person’s contract where person
A is employed on work equal to a comparator of the opposite sex (person
B). Section 66 contains the right to assert that the contract under which
a person is employed contains a sex equality clause. This is a particularly
complex branch of employment litigation;
f. Discrimination arising from a disability (contrary to section 15 EA 2010):
Person A discriminates against a disabled person (Person B), if A treats
B unfavourably because of something arising in consequence of B’s
disability, and A cannot show that the treatment is justified. Person A will
not be liable if they did not know, and could not reasonably have been
expected to know, that Person B had the disability;
g. Failure to make reasonable adjustments for a disabled person (contrary
to sections 20 and 21 EA 2010): the employer applies a procedure,
criterion or practice which puts or would put a disabled person at a
substantial disadvantage compared to non-disabled persons, and despite
the employer being aware of the substantial disadvantage they fail to
take reasonable steps to avoid it.
Direct disability discrimination, discrimination arising from a disability and failure
to make reasonable adjustments all require the employer to have actual or
constructive knowledge of the disability. (It is also likely that harassment because
of a disability has the same requirement).
Direct discrimination cannot be justified (except in the case of age
discrimination), nor can harassment or victimisation (although there are other
defences available to victimisation).
In addition, the following conduct is also prohibited:
a. Discriminatory recruitment (contrary to section 39);

13

For guidance on the
situation the other way round,
see the UK Supreme Court’s
extension of vicarious liability
to employers for the actions
of a rogue, racially abusive
employee in Mohamud v WM
Morrison Supermarkets plc
[2016] UKSC 11.
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b. Discrimination (except on grounds of age or marriage / civil partnership)
in the provision of services and public functions (contrary to section 29
EA 2010). For the purposes of ‘harassment’ in the provision of services
and public functions, neither religion / belief nor sexual orientation are
relevant protected characteristics. (The House of Lords at the time felt
that outlawing the provision of services in this way could be misused by
religious groups to prevent other religious groups from conducting their
affairs).
Other limitations on the scope of harassment include the repeal of old section
40(2) to (4) EA 2010 which previously provided that employers were liable for the
harassment of employees by third parties.13 There have been calls to re-instate
this section to provide redress for persons subjected to harassment by clients or
customers, (for example, the hostesses hired at the ‘President’s Club’).
Claims may be brought against the employer as well as employee/s or workers
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responsible for the discriminatory conduct in the course of their employment.
There is no cap on the compensation that may be awarded.
Discrimination is a complex area and an in-depth discussion is beyond the scope
of this publication. One of the more relevant issues in practice when advising
migrant workers is the definition of ‘race’.

Race discrimination
Race is said by section 9 EA 2010 to include ‘colour, nationality, ethnic or
national origins’. It is a non-exhaustive definition and may be a combination two
or more ethnic groups.
‘Nationality, ethnic or national origins’ is distinct from immigration status.
In cases concerning migrant workers, some advisers have tended to identify the
claimant’s race as ‘non-British’ for the purposes of bringing discrimination claims.
While there may be circumstances in which the conduct of an employer is such
that they treat workers who are non-British less favourably than they treat British
workers, the reason for the treatment must be because they are non-British as
opposed to any other factor.
Causation is often one of the key issues in many discrimination cases (and
particularly relevant in cases of direct discrimination, harassment and
victimisation). Claimants must establish an evidential link between the less
favourable treatment and the protected characteristic. It is not enough to show
that an employer has behaved unreasonably or treated a particular person
or group worse than others. The treatment must be because of the person’s
protected characteristic.
So if the reason for the less favourable treatment is really a person’s vulnerability
and/or precarious immigration status, that will not be sufficient to establish a
causal link between the less favourable treatment and the person’s ‘non-British’
race (see Taiwo v Olaigbe [2016] UKSC 31, discussed below).

Policy guidance
The Home Office has provided guidance to employers on avoiding discrimination,
which identifies the following as treatment that may qualify as direct
discrimination:
a. Assuming that certain nationalities cannot work together (ie.
stereotyping);
b. Recruiting individuals from one nationality or ethnic group;
c. Rejecting all applications from refugees;
d. Treating employees with time-limited permission to work in the UK

33

SUPPORTING MIGRANT WORKERS

SECTION A:
MIGRANT
RIGHTS

less favourably than those with indefinite leave (however, note that
such treatment will need to be linked to the person’s national origins
or ethnicity rather than their temporary immigration status, following
Taiwo);

14

Code of practice for
employers Avoiding unlawful
discrimination while preventing
illegal working May 2014
available here: https://assets.
publishing.service.gov.uk/
government/uploads/system/
uploads/attachment_data/
file/311665/Code_of_practice_
on_avoiding_unlawful_
discrimination_while_
preventing_illegal_working.pdf.

Indirect race discrimination may occur for example where an employer imposes
a requirement that all job applicants must have been resident in the UK for at
least 5 years. Some non-EEA migrants may be put at a particular disadvantage
because they may struggle to meet this requirement when compared with UK
and EEA nationals.

https://www.
equalityhumanrights.com/sites/
default/files/employercode.pdf.

For further guidance on fair recruitment, see the Equality and Human Rights
Commission’s (‘EHRC’) Statutory Code of Practice on the Equality Act (Chapter
16).15

15
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e. Assuming that overseas qualifications and experience are inferior to
those gained in the UK;
f. Segregating workers on the basis of race.14
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‘…that’s all bullshit - as we all know, isn’t it?... if that was the case we
wouldn’t have a business would we, really?’
Anonymous CitySprint radio controller on whether its couriers were self-employed
independent contractors, from Dewhurst v CitySprint UK Ltd ET/220512/2016
(unreported).

Introduction
The ‘gig economy’ (also known as the ‘platform economy’) is a new label for
an old phenomenon. It covers a variety of employment arrangements designed
to allow businesses to maintain a wide pool of casual, flexible labour without
assuming the economic and regulatory burdens associated with more enhanced
employment rights.
This approach is particularly attractive to start-ups and ‘disruptive’ technology
companies involved in private hire transportation and the delivery of goods (such
as drivers and couriers). However, it is not restricted to those sectors and has been
adopted by high-street retailers, golf-clubs and public authorities (in the form of
‘home working’ civil servants).
Many modern businesses may obtain labour in this way (from IT consultancies
to plumbing companies). While the model may serve the interests of those
who require flexibility for various reasons, it has exposed many to the risk of
exploitation: lack of job security, irregular income plus rising levels of in-work
poverty.
16

See https://www.
theguardian.com/
business/2018/feb/05/courierwho-was-fined-for-day-off-tosee-doctor-dies-from-diabetes,
last accessed 24 April 2018.

The gig economy has come under significant scrutiny following a series of unionbacked legal cases and a government review conducted by Matthew Taylor.
There is a growing recognition that the current system is wide open for abuse.
That was made clear in the tragic case of Don Lane, the DPD driver who was
denied time off for medical appointments, fined £150 for missing shifts and
collapsed three times before collapsing again and dying during the Christmas
rush in 2017.16
The typical scenario in gig economy litigation is that a person brings a claim
against their employer for NMW or holiday pay and is met with an employer
arguing, often for the first time, that the person is not a ‘worker’ but a selfemployed individual contractor with no entitlement to basic employment rights.
This is a complex area that has led to growing litigation and uncertainty for
employers and their workforces. In some cases, Judges have been willing to
look beyond the terms of the contract and examine the reality of the working
arrangement.
While the gig economy affects a wider class of persons than migrants, there are
some indications that migrant workers may be over-represented in certain forms
of precarious work.
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In practice, it is important to review the contractual documents carefully and
marshal as much good quality evidence as possible to show the reality of the
working arrangement.

Employment status
Access to a range of basic employment rights depend on a person’s employment
status.
17

In addition to the above, shop
workers and betting workers are
dealt with separately under ERA
1996 at sections 36 to 43ZB,
as read with sections 232 and
233. Agency workers and home
workers are also dealt with
separately but under NMWA
1998.
See Bates van Winkelhof v
Clyde & Co LLP and another
[2014] 1 W.L.R. 2047, at §§ 25
and 31.

18

There are 3 main17 types of employment status in England and Wales:
a. ‘Employees’;
b. ‘Workers’;
c. ‘Self-employed independent contractors’.
All of these different forms of employment status are likely to relate to a contract
of one form or another, whether oral or written.
A crucial first step for advisers is to examine the employment relationship
between the individual and the employer in order to determine which of the
above categories a person’s employment status falls within.

Self-employed independent contractors
These are self-employed persons carrying out a business on their own account who
form contracts with clients / customers to provide work and services to them.18
They do not have any rights to bring a claim in the Employment Tribunal.
They may have rights to bring a claim for breach of contract (or in appropriate
cases, harassment or negligence) in the County Court or High Court.
If it can be argued that the ‘employer’ or client has discriminated against them
in the provision of services, they may have a claim for a breach of Part 3 of the
Equality Act 2010 in the civil courts, subject to a 6-month limitation period.

Workers
These are self-employed persons who provide services as part of someone else’s
business. They are an intermediate class of self-employed persons who do not
have the security of employees, but are not totally independent like contractors.
The law defines ‘workers’ in a range of different employment law statutes:
a. section 230(3)(b) of the ERA 1996;
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b. regulations 2(1) and 36(1) of the WTR 1998;
c. section 54 of the NMWA 1998; and
d. regulation 1 of the Part-time Workers (Prevention of Less Favourable
Treatment Regulations 2000.

There is actually one definition (replicated in 4 different places). A worker is:
‘…an individual who has entered into or works under (or, where the
employment has ceased, worked under)—

19

Also note that section
43K ERA 1996 extends the
definition of ‘worker’ for the
purposes of protecting whistleblowers from victimisation.

(a) a contract of employment, or
(b) any other contract, whether express or implied and (if it is express)
whether oral or in writing, whereby the individual undertakes to do or
perform personally any work or services for another party to the contract
whose status is not by virtue of the contract that of a client or customer
of any profession or business undertaking carried on by the individual…’
This has become known as the ‘limb (b)’ worker test, by reference to section
230(3)(b) of ERA 1996.19 Whether or not a person comes within it makes a
decisive difference to the employment rights they may be entitled to.
Provided that certain criteria are met, ‘workers’ as defined may bring claims for:
a. Unlawful deductions from wages under sections ERA 1996;
b. Holiday pay and rest breaks under WTR 1998;
c. National minimum wage under NMWA 1998;
d. Workplace breaches of the Equality Act 2010 (ie. direct or indirect
discrimination, victimisation or harassment based on a protected
characteristic or failure to make reasonable adjustments for a person that
is disabled or discrimination arising from a disability).
The EA 2010 works in a slightly different manner to the other legislation in that
it does not contain a definition of ‘worker’, but defines prohibited conduct in the
context of ‘employment’. Section 83(2)(a) tells us that ‘employment’ is:
…employment under a contract of employment, a contract of
apprenticeship or a contract personally to do work

20

See §§ 8 to 9 in Windle and
another v Secretary of State for
Justice [2016] EWCA Civ 459.
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This broad definition includes ‘workers’ but excludes independent contractors.
The UK Supreme Court has confirmed that there is an overlap between the
definition of a ‘worker’ contained in ERA 1996 at section 230(3)(b) and the
broader, less explicit definition of employment found in ERA section 83(2)(a).20
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Employees
The legal definition of an ‘employee’ is found in section 230(1) of ERA 1996:
230.— Employees, workers etc.
(1) In this Act “employee” means an individual who has entered into or
works under (or, where the employment has ceased, worked under) a
contract of employment.
(2) In this Act “contract of employment” means a contract of service or
apprenticeship, whether express or implied, and (if it is express) whether
oral or in writing.
Employees enjoy more rights than workers, who in turn enjoy more rights than
independent contractors.
Employees enjoy all of the rights listed above under those lesser forms of
employment status. In addition, provided that certain criteria are met, employees
may bring claims in the Employment Tribunal for:
a. Unfair dismissal (and unfair constructive dismissal);
b. Wrongful dismissal (ie. a claim for unpaid notice pay);
c. Dismissal for asserting a statutory right;
d. Redundancy pay;
e. Extra compensation for failure to provide a written statement of
employment terms.

21

See TULR(C)A 1992’) s 207A
and section 124A ERA 1996.

The Acas code of practice on disciplinary and grievance procedures (which, if
breached unreasonably, may result in the Tribunal increasing any award of
damages for unfair dismissal by up to 25 per cent)21 applies to employees only.

Summary
Much litigation has focused on the intermediate class of ‘worker’ status. To be
classed as a ‘worker’, three elements must be considered:
a. there must be a contract between the individual and the employer;
b. the individual must be required to do the work personally (ie. they are
normally unable to send a substitute in their place);
c. the individual must not be working for someone who is in reality their
customer or client.
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Recent case law
Despite the detailed statutory definition of ‘worker’ status, there has been a large
volume of litigation about the definition.

Pimlico Plumbers
A major case in this area is Pimlico Plumbers Limited and Mullins v Smith [2017]
EWCA Civ 51. The judgment is a lengthy 36-pages. A brief summary of the key
points follows.

Background
The issue was whether a self-employed plumber could claim against his employer
for unfair dismissal, wrongful dismissal, unlawful deductions from wages, holiday
pay and discrimination.
If Mr Smith was a ‘worker’, he could bring a claim in the Employment Tribunal
for acts of discrimination, holiday pay and unauthorised deductions from wages
(though not unfair dismissal). If he was not a ‘worker’ but an independent / selfemployed contractor, he could not bring any of these statutory claims. The legal
test was whether he was personally obliged to perform services under a contract
(as a ‘worker’), or whether he was engaged in business in his own right (as an
independent contractor).
At the first-instance, the Employment tribunal concluded that Mr Smith was a not
an ‘employee’ because ‘there was insufficient obligation to provide work or pay
for this relationship to be one of employer and employee.’ This was:
‘consistent with what the parties themselves thought during the duration
of the contract as it was the clear and ongoing intention of the parties
that the Claimant was self-employed rather than an employee. The
Claimant employed an accountant and sought to make full use of the tax
advantages of being self-employed.’
Mr Smith was not completely free to substitute any other plumber to take his
place if a more rewarding job came up or if he did not want to go to work,
for example (§ 51 of the ET’s judgment). The company had to approve the
arrangement first.
The Tribunal held that Mr Smith was a ‘limb (b) worker’ on the basis that:
a. The agreement was for Mr Smith to provide personal service to Pimlico
Plumbers (‘PP’);
b. There was a minimum obligation of weekly hours which Mr Smith had to
work and on certain agreed days;
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c. While the arrangement was flexible, the expectation was that engineers
would discuss and agree their working hours with PP, giving rise to a
sufficient obligation to provide work;
d. There was no unfettered right to substitute one engineer for another
at will, either in the contract or in practice. While engineers frequently
swapped jobs or brought in additional labour, this did not alter the
expectation of a minimum number of hours to be provided personally, as
agreed with PP;
e. In most areas, PP had ‘very tight control’ including restrictions on
working for competitors (which was inconsistent with PP being a
customer of a self-employed independent contractor);
f. Mr Smith was highly integrated into PP’s business and subordinate to
them, rather than being in business on his own account.

PP appealed to the EAT, which upheld the Tribunal’s judgment for essentially the
same reasons.

The Court of Appeal decision
PP appealed against the EAT decision and the Court of Appeal dismissed their
appeal. In doing so, the Court observed:
a. whether a person undertakes to perform work or services personally to an
employer depends ‘entirely’ on the terms of the contract (§ 73);
b. At § 84, the Court took the following principles from the previous case law
on the requirement for personal performance:
i. An unfettered right to substitute another person to do the work or perform
the services is inconsistent with an undertaking to do the work personally;
ii. a conditional right to substitute another person may or may not
be inconsistent with personal performance depending upon the
conditionality, the exact terms of the contract and the extent of any
conditions attached to substitution. The Court gave three examples of
how this principle may operate:
1. a right of substitution only when the contractor is unable to carry
out the work will, subject to any exceptional facts, be consistent with
personal performance;
2. a right of substitution limited only by the need to show that the
substitute is as qualified as the contractor to do the work, whether or
not that entails a particular procedure, will, subject to any exceptional
facts, be inconsistent with personal performance;
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3. a right to substitute only with the consent of another person who
has an absolute and unqualified discretion to withhold consent will
be consistent with personal performance.
c. In other words, the harder that the contract makes it for the person to
substitute themselves for another, the more likely it is that the contract
will be a contract for personal service and the person will be a ‘worker’;
d. Applying these principles to the facts of the case, the Court upheld the
decisions of the ET and EAT on the grounds that the contract required
Mr Smith’s personal service, (its language continually emphasising the
personal obligations upon him, § 86). There was no unfettered right to
substitute at will. The Tribunal must examine multiple relevant factors in
assessing whether a contractor is in business on their own account or not,
including subordination, levels of integration and whether obligations
continue during breaks between jobs (also known as an ‘umbrella
contract’), see § 94.

On the specific facts of the case, the working relationship would only function if
there were a minimum number of hours Mr Smith had to work. There were also
heavy restrictive covenants in place preventing Mr Smith from conducting various
activities for a considerable time after termination (§ 115).
In this case, the terms of the contract incorporated a wide-ranging ‘Manual’ and
a ‘patchwork’ of conduct and conversations between the parties. Accordingly,
Lord Justice Underhill, in a separate speech, highlighted that lawyers should take
care before drawing general conclusions from the judgment (§ 143).

Summary
Notwithstanding Underhill LJ’s caution, Pimlico Plumbers suggests that those
arguing for ‘worker’ status should consider the following three factors, among
others:
a. The terms of any contract should be considered in light of the reality of
the situation. If the terms suggest that the arrangement is that of selfemployment, consider whether actual practices are inconsistent with this;
b. Review the contract together with any related contractual
documentation which may either support or undermine its terms relating
to employment status;
c. Highlight the existence of any restrictions on post-termination
employment in the contract. These terms may suggest that the person is
effectively controlled by the employer.
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Uber
Another landmark gig economy case is Aslam, Farrar and Others v Uber and
Others 2202550/2015 (28 October 2016), known as ‘the Uber case’.
This union-backed claim was brought by a number of the 40,000 London-based
drivers working for the ride-hailing app, Uber, seeking to enforce their right to
national minimum wage, paid annual leave and for protection from victimisation
for whistleblowing.
Uber denied that the Claimants were ‘workers’ under the relevant legislation
(ERA 1996 sections 43K and 230(3)(b), WTR 1998 regulation 2(1) and the
NMWA 1998 section 54(2)).
This is one of the more extreme examples of companies attempting to use
contractual terms to avoid employment legislation. Its attempts were robustly
rejected by the Tribunals.

Background
The contract between Uber and its customers describe the company as an
intermediary between riders and drivers. The company facilitates the booking,
collects payment (and passes it on to the driver), but, according to the contract,
Uber does not provide transport (the drivers do).
The contract between Uber and the drivers stipulated that Uber provides the
technology, not transport. Uber does not control the drivers and their driving
services, including when and for how long they used the Uber app.
Uber argued that there was no contract for personal services between the
company and the drivers, and that the only personal contract was between
the drivers and riders. It also argued that Uber was working for the drivers by
providing an array of services via its online platform, rather than the drivers
working for Uber.
The Tribunal referred to the judgment of the then Mr Recorder Underhill QC (as
he then was) in Byrne Brothers (Formwork) Ltd v Baird & others [2002] ICR 667
at § 17 of that decision, which described the purpose of limb (b) as creating
an intermediate class of worker between employees and those who were selfemployed. Although the wording of the statutes could be clearer, their intention
was to extend protection to workers who are at risk of underpayment, excessive
hours, or deductions from wages:
‘The reason why employees are thought to need such protection is
that they are in a subordinate and dependent position vis-à-vis their
employers: the purpose of the Regulations is to extend the protection to
workers who are, substantively and economically, in the same position.’
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‘Workers’ for these purposes should have essentially the same degree of
dependency as employees, whereas contractors have ‘a sufficiently arm’s-length
and independent position as to be treated as being able to look after themselves
in the relevant respects.’
Therefore, when considering whether or not the drivers were ‘workers’, a very
wide range of factors should be considered. Relevant factors include (but are not
limited to):
a. Degree of control;
b. Subordination;
c. Exclusivity;
d. Duration of the engagement;
e. Payment method;
f. Supply of equipment;
g. Level of economic risk;
h. Independent marketing;
i. Business to business contract.
Applying the approach in Autoclenz Ltd v Belcher and others [2011] ICR 1157 SC,
the Tribunal looked outside the contract and examined the commercial reality of
the arrangement. This is something that Judges resolving contractual disputes
are entitled to do, in order to discover what the real agreement was between the
parties, regardless of whether or not the contract is a suspected ‘sham’.
The Tribunal recognised that lawyers frequently draft service contracts in ways
that do not always reflect the reality, and that inequality between employers and
their staff may also be a relevant consideration.

The Tribunal’s conclusions
The Tribunal found that the drivers were ‘workers’ whose ‘working time’ began
when they:
a. have the Uber app switched on;
b. are within the territory they are authorized to work; and
c. are able and willing to accept jobs.
Such a technologically nuanced application of the ‘worker’ test is unprecedented
and shows the lengths to which the Tribunal is prepared to go in order to finetune its analysis of the employment relationship in any given case. (It also
reflects the fact that the Tribunal was required to determine what constituted the
drivers’ ‘working time’ under regulation 2(1) of the WTR 1998).
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The Tribunal arrived at this conclusion for the following reasons:
a. Uber’s language in communications and marketing materials
contradicted its case in the Tribunal and suggested that it was a
transport company and that the drivers were an integral part of its
workforce (§ 67 to 69). Reference in the company’s own materials to
Uber as a business employing drivers was found revealing;
b. Uber’s denial that it provided transport services was not credible (§ 87);
c. Uber’s contract with its drivers did not reflect the reality of the
arrangement;
d. The drivers were not individuals in business on their own account. They
did not grow their businesses independently of Uber and couldn’t
negotiate fares (beyond a limited extent);
e. It could not be right that the only personal contract was between driver
and rider, because neither knew the other’s identity and the fare was set
by Uber (§ 91);
f. The Tribunal concluded that the drivers worked for Uber because of
a whole range of different ways in which Uber exercised control over
them (from managing the bookings, handling key data, complaints,
recruitment and instruction fare-setting, rebates and the route via GPS
software);
g. The nature of the relationship between Uber and the drivers belonged
to that of dependent work relationships. (Note that a key difference
between the Uber case and Pimlico Plumbers is that in Uber, there was
no question that the drivers could substitute another person to perform
the services under the contract - the plumbers could);
h. The drivers do not market themselves to the world as independent
businesses. They are integral to Uber’s fleet;
i. The case law that Uber relied on related to situations where the
claimants services were ancillary to the main service provided by the
employer. Drivers were central to Uber’s service.
It is difficult to extract any firm legal principles from such a fact-sensitive dispute.
However, the Tribunal was concerned by the way that Uber’s lawyers had drafted
the contract. It did not reflect reality and was heavily skewed in favour of the
party with the most bargaining power. This factor, among others, weighed
against Uber, and the basic inequality of the contractual situation has rarely
been given such prominence as it was in the Tribunal’s judgment.
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The appeal to the EAT
Uber were granted permission to appeal to the EAT. Their grounds of appeal
argued that:
a. the Tribunal had misunderstood the effects of agency law. In the field of
tax and VAT law, it was well-established that traditional mini-cab firms
are agents who take bookings on behalf of their drivers (the principals).
The only difference between Uber and traditional minicab firms is scale,
(which the Tribunal had unfairly penalised Uber for). Uber sought to draw
comparison with Revenue and Customs Commissioners v Secret Hotels2
Ltd [2014] UKSC 16, where an online company marketing hotel rooms
was found to be an agent (who managed hotel bookings) rather than a
principal (who bought hotel rooms and sold them on for profit) and was
therefore exempt from paying VAT in the UK. Although the company
imposed cancellation and administration charges on its customers and
would try to find alternative accommodation, those measures were
not inconsistent with them acting as an agent because they simply
reflected the bargaining positions of the website versus the hotels and
the website’s need to protect its ‘goodwill’ (see §§ 43 to 44 in the Court’s
judgment). By analogy with Secret Hotels2, many of Uber’s controlling
measures, such as the driver rating system, could be put down to the
need to protect the company’s goodwill and reputation;
b. Uber argued that the Tribunal should not have regard to factors that
a company had to comply with due to regulatory requirements. Such
factors should be neutral on the question of worker status. There were no
direct authorities on this point;
c. Uber challenged the Tribunal’s conclusion that the drivers had to be
‘willing’ to work for Uber in order to be ‘workers’. Such a subjective
requirement, said the company, is impossible to factor in when
calculating minimum wage payments, holiday and shift patterns.

The EAT’s conclusions
Her Honour Judge Eady QC dismissed Uber’s appeal in its entirety. In her view,
the core issue in the appeal was ‘when the drivers are working, who are they
working for?’
The Tribunal had not disregarded the principles of agency law but concluded
that the real agreement between the parties was not that Uber acted as the
driver’s agent. Unlike a contract between commercial businesses, where the
written contract was usually the start and the end point, in employment cases,
it was legitimate for the Tribunal to consider the relative bargaining power of
the parties when deciding whether the contract reflected economic reality, and,
where necessary, to disregard the written contract (§§ 97 and 105). Further, the
EAT concluded at § 102:
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Seeking to provide any more specific definition to the statutory test
would, however, be futile: the legislative language allows for the
flexibility required in this field and respect has to be given to the nuanced
assessment carried out by an ET at first instance.
The fact that certain considerations arose from regulatory requirements did not
remove them from the range of factors a Tribunal was entitled to consider. At
§ 112 of the judgment the EAT stated: ‘An ET is not obliged to disregard such
a factor, although it should see it in context, which may include the regulatory
context.’ In this case, Uber’s procedures and arrangements under the contract
(which included indemnities for fraud, and the resolution of complaints) went
beyond the minimum regulatory requirements.
It was not absurd or perverse for the Tribunal to find that the drivers had to be
in the relevant territory, with the app switched on and be ‘able and willing to
accept’ work in order to start their ‘working time’. These requirements were a
matter of evidence in each case. Reading the Tribunal’s judgment as a whole, this
was not a perverse finding (§ 115).
The EAT was troubled by the ET’s finding that the drivers were workers in between
accepting assignments from Uber, given that drivers may be simultaneously
available to other similar internet platforms (§ 119 to 120). By having the
application on, the drivers were under an obligation to accept work, unlike in
other ‘zero-hours’ contracts. That conclusion was permissible on the evidence
(§ 122). It was open to the ET to conclude that a driver’s availability to other
private hire companies at the same time as their being available to Uber was not
fatal to their claim as they were required to accept a high proportion of Uber trip
requests (some 80 per cent).
At the time of writing, it is understood that Uber sought permission to appeal to
the Court of Appeal.

Addison Lee (drivers)
Summary of the facts
A group of 3 Addison Lee drivers on zero-hours contracts brought a test case in
the Tribunal for NMW and holiday pay (Mr M Lange and Others v Addison Lee
Ltd 2208029/2016 & Others). The company denied that the Claimants were
‘workers’ and argued that it was impractical to calculate the periods of time they
should be paid for.
The drivers were successful in establishing that they were ‘workers’ entitled to
bring claims for breaches of the WTR 1998 and the NMWA 1998. The Tribunal’s
decision affects the rights of approximately 4,000 drivers in London alone.
This case is important not only because of its scale but also because, like many
other disruptive internet platforms operating in the casual labour market, the
Addison Lee drivers clocked in and out of work via an online app.
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The Tribunal considered a large amount of factual information that was relevant
to the question of whether the drivers were ‘workers’ for the purposes of section
230(3)(b) ERA 1996 and related legislation, including the following factors:
a. The drivers hired their vehicles from a company associated with Addison
Lee. The drivers signed contracts for the work plus a separate contract for
the vehicle. The Tribunal found that the drivers would need to work 25 to
30-hour weeks in order to pay the fixed costs of the vehicle;
b. The contract described the drivers as self-employed, independent
contractors, responsible for their own tax and VAT. The wording also
excluded them from the protections afforded to ‘employees’ and
‘workers’;
c. The drivers chose their hours of work. However, if they are logged on to
the app, the company assumed they were available and willing to work.
There was no contractual obligation on the drivers to perform any work,
nor for Addison Lee to provide any work to them (a ‘zero-hours’ clause);
d. That said, drivers allocated a job had to accept it immediately or face
potential sanction. In addition, there was reference to shifts and serious
punishment for failing to attend pre-bookings. Drivers who did not work
more than a minimum amount would be fined a weekly ‘service charge’;
e. The company puts drivers through ‘Knowledge School’ and lays
emphasis on a recruitment and training procedure. The drivers also had
to abide conduct standards, including the wonderfully bureaucratic line:
‘To avoid misunderstandings and problems, please do not engage in
conversations about sex, politics, religion or anything controversial.’

f. A dress code (‘no trainers’) was also imposed by the company, with a
range of sanctions and penalties used to keep drivers in check, and spot
inspections of both vehicles and drivers;
g. The fare was set by the company. No negotiation was allowed.

The Tribunal’s conclusion
In concluding that the drivers were workers, the Tribunal set out the legal issues in
the following manner at § 41:
‘(1) Is there a contract? This may also involve identifying any ‘overarching
contract’. (2) Does the individual work for the other contracting party? (3)
If so, is s/he obliged to perform the work personally? (4) Is the other party
a customer of a business undertaking carried out by the putative worker?
(5) If not, the individual is a worker.’
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On issues (1) and (2), the Tribunal concluded that the drivers worked for Addison
Lee within an overarching contract. The lack of any obligation on the drivers
to log on was not fatal to their case, rather, it was simply one factor to be
considered. All that is required is ‘some obligation’ on the person to work and on
the business to pay for it (§ 45).
The commercial reality was that the company recruited drivers, trained them,
leased vehicles to them at a weekly charge, controlled their conduct and their use
of the vehicle and therefore the drivers were undertaking to perform work when
they logged on, if only to cover costs. In the words of the Tribunal:
‘Addison Lee needs them to log on; and they need to do so to pay the
overheads and start earning money... It is a symbiotic relationship.’
On issue (3), when the drivers logged on, they were agreeing personally to accept
the jobs given to them (§ 50).
On issue (4), the drivers were not in business on their own account. They had to
hire cars from companies associated with Addison Lee in order to work at all.
They were not free to use the vehicles to earn other sources of income. They
didn’t market themselves as independent businesses nor did they treat Addison
Lee as one of a number of clients. The drivers only worked for Addison Lee (§ 51).
The contractual documents reflected a significant inequality of bargaining power.
The level of subordination was far more than one would expect between two
independent businesses.
On the question of when a driver is ‘working’ for the purposes of the WTR 1998,
the Tribunal concluded that the period of working time starts when the driver logs
on and is not on a break, regardless of whether they were driving a passenger at
the time.
The Tribunal parked the issue of how the Claimants’ holiday entitlement should
be calculated, pending the parties’ written submissions on the point.

Conclusion
The message from the Tribunal in this case seems that employers should
accept that if they want their workforce to be classed as self-employed and not
entitled to a range of rights, they need to treat them as genuinely self-employed
individual businesses. Where the drivers are subject to uniform branding, vetting,
training, conduct manuals or sanctions for non-compliance, they are less likely to
be genuinely self-employment independent contractors.
This case may have implications for employers who hire out equipment or
vehicles and then levy fees for their use.
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Addison Lee (courier)
In Gascoigne v Addison Lee Ltd 2200436/2016, the Employment Tribunal at
Central London upheld the claim of a cycle-courier for holiday pay under the WTR
1998 and ERA 1996.
The claim concerned 1 weeks’ holiday which the Claimant took but was not
paid for. The most recent contract of employment contained clauses declaring
the Claimant to be an independent contractor and flexibility as to the days and
times which he worked. It contained a ‘zero-hours clause’ and even required the
Claimant to indemnify the employer for the costs of any employment claims
related to his employment status. The employer maintained that it acted as an
agent for the couriers.
There was no evidence that the most recent contract of employment had been
read by the Claimant nor that it would make sense to him. He had to sign it
in order to continue working but was at a distinct disadvantage in terms of
bargaining power.
Addison Lee’s marketing material was inconsistent with an arm’s-length
contractual relationship and referred to its ‘dedicated fleet…’. The Claimant was
not in business on his own account nor advertising himself as such. He worked
with a device (and then an application) that allowed him to log on to a system
to accept work. The couriers were paid at a piece rate of £3.25 per job (less an
administration and insurance fees) which averaged at above the NMW. The
Claimant paid his own income tax and NI.
The Tribunal criticised the company for employing ‘armies of lawyers’ to draft a
contract that denied couriers limb (b) worker status.
It concluded that when logged on to the system, the Claimant was expected
to do work under the direction of Addison Lee, and that he performed the work
personally. The contract was disregarded, applying Autoclenz, as it did not
portray the reality of the relationship (§ 45).
The Claimant had to be willing and available to work within central London when
he was logged on and at these times he was subject to the employer’s control (§
53). Although the hours were flexible, it was advertised as such and the demands
of the job necessitated flexibility. The Respondent supported its couriers with
their accounts as it knew that many of them had no interest in running their
own independent businesses. Addison Lee took steps to reduce the risk of nonpayment to the couriers for certain jobs and the Claimant could not negotiate
the piece rates. The fact that the Claimant supplied his own bike and paid an
insurance charge did not out-weigh the signs of worker status:
The claimant was part of a homogenous fleet and a homogenous
operation which promoted Addison Lee to customers and looked after its
own. There is nothing wrong or bad about that, it simply does not fit with
the employment status for which the respondent contends. (§ 57).
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Addison Lee appealed to the EAT on two grounds. Firstly, there was no basis to
conclude that the Claimant was under an obligation to accept jobs once logged
on. This was a purely ‘zero-hours’ contract with no mutuality of obligation.
Secondly, the company argued that the Tribunal got its facts wrong by relying on
the Claimant’s evidence where it should not have done so.
On 11 May 2018, the EAT dismissed the company’s appeal entirely (see Addison
Lee Ltd v. Gascoigne (WORKING TIME REGULATIONS - Holiday pay) [2018]
UKEAT 0289/17/1105). Mr Justice Soole presiding in the EAT concluded that
during the period that the Claimant was logged on, there was a contractual
relationship with identifiable obligations to offer and receive work (§ 33). Just
because a courier could log off at any time, that did not defeat the obligation to
accept work when logged on. Mutual obligations to provide and accept work can
arise out of established practice and the expectations of the parties even in an
apparently ‘zero-hours’ contract (§§ 34 and 35).
The EAT rejected the company’s attempts to overturn various other factual
findings by the Tribunal as ‘minute dissection’ of the evidence heard and
arguments based on ‘semantics’ rather than substance.

Deliveroo
The Independent Workers’ Union of Great Britain (‘IWGB’) brought an
application to the Central Arbitration Committee (‘CAC’) under the Trade Union
and Labour Relations (Consolidation) Act 1992 to be recognised for collective
bargaining by RooFoods Limited (trading as Deliveroo). The Union sought to
represent 100 Deliveroo riders in a particular geographical unit (out of around
4,500 in total).
The so-called Roomen and Roowomen (now just ‘Roos’) were described in the
company’s literature as the lifeblood of Deliveroo. They are charged a refundable
£150 deposit for their distinctive high-visibility equipment and clothing. The
company conducts a telephone interview, a trial shift followed by training for
each Roo.
Despite this, their most recent contract contained a clause allowing them
to substitute another person to work for Deliveroo on their behalf (although
swapping orders was not allowed due to confusion that may cause to the GPS
system).
Roos were permitted to work for other delivery companies, including Deliveroo’s
competitors. The recent contract had removed the requirement to wear at least
one item of branded equipment. Under the contract, the Rider gives certain
warranties including that they have the right to reside and work in the UK.
There were disputed accusations of under-hand tactics by Deliveroo, including the
use of surge pricing to draw Riders away from Union meetings with the lure of
higher paid work, the distribution of Amazon gift vouchers for those who signed a
petition against the Union and a campaign of misinformation regarding the loss
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of flexible working and imposition of taxes that would follow from recognition as
‘workers’.
The CAC concluded that the Riders were not under any obligation to perform
work and did not contract personally to perform work for Deliveroo. This was
primarily based upon the fact that the contract contained a genuine, if somewhat
impractical, right of substitution (§ 98 to 101). The Riders were free to substitute
at will under the contract and therefore were not personally obliged to work for or
provide services to Deliveroo. At § 103, the Panel observed:
‘By allowing an almost unfettered right of substitution, Deliveroo loses
visibility, and therefore assurance over who is delivering services in its
name, thereby creating a reputational risk, and potentially a regulatory
risk, but that is a matter for them.’
There is an ongoing Tribunal claim against Deliveroo for NMW and holiday
pay (listed for July 2018) by a number of riders which is likely to re-visit this
issue under differently worded contractual terms. (The CAC’s findings are not
binding on the Tribunal and the CAC were applying the subtly different statutory
definition of ‘worker’ found in section 296 of the TULR(C)A 1992).

Excel
In Boxer v Excel Group Services Limited 3200365/2016, the Claimant was a cycle
courier found to be a ‘limb (b) worker’ for the purposes of his claim under ERA
1996 and the WTR 1998 for £321.16 of holiday pay.
The Respondent did not participate in the hearing and conceded the claim.
In light of the source of the WTR 1998, the Tribunal took into account the EU law
definition of an employment relationship, namely that:
‘for a certain period of time a person performs services for and under the
direction of another person in return for which he receives remuneration.’
The reality of the agreement was that the Claimant was such a ‘worker’, who was
not in business on his own account. There was a clear inequality of bargaining
power, he worked 5 days a week under the control of a ‘controller’, he had to give
notice of time off, he was paid a fixed piece rate that that was not negotiable
and he was insured by the company for any damage in transit. The Claimant also
was expected to be on stand-by between jobs and to be available when another
job would come in and his services were required (§ 26). The substitution clause,
in the context of urgent courier work, was so restrictive as to be impractical.

CitySprint
In Dewhurst v Citysprint UK Ltd ET/220512/2016 (unreported), a cycle courier
was found to be a worker entitled to be paid for 2 days’ holiday.
The Claimant worked 4 days a week as a courier under a contract which described
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her as a self-employed independent contractor entitled to substitute another
suitably qualified person to perform her work.
In reality, the Tribunal held that there was no genuine right to substitution given
how prescriptive it was as to the company’s requirements:
Everybody, even an employee, may- in the unexpected circumstances ask
somebody else to help them out but that does not change the
fundamental nature of the working relationship. The legal test is not
whether there is a valid substitution clause but whether the claimant was
contracted personally to carry out the work, which she was. (§ 71)
The Respondents exercised control over the couriers’ working patterns in order
to sustain their business model and controlled the manner in which the services
were performed.
Unfortunately for the Respondent, the Tribunal had a transcript of a of a phone
conversation between a controller and a courier about whether the couriers were
self-employed in which the former stated:

…that’s all bullshit - as we all know, isn’t it?... if that was the case we
wouldn’t have a business would we, really?
The controller in question did not give evidence to the Tribunal.
The Tribunal looked at the relationship as a whole and concluded that the
Claimant was dependent on the Respondent for employment and her livelihood.
There was inequality of bargaining power and the true situation was not reflected
in the contract (§ 62).
Due to her slightly irregular 4 day week and hours, she was found to be a worker
during the time that she was cycling or on stand-by, ready for work (§§ 85 to 87).
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Previous case law table
Each recent gig economy case is awash with references to past cases. Recounting all of these is impractical, but
below is a table which contains a snapshot of the major cases in this area since 1998.
Each of these cases is highly fact-sensitive and the summary below should not be read as suggesting that any
given type of employment relationship will be likely to result in the same conclusion before a Court or Tribunal.

TABLE 3: CASE LAW ON THE GIG ECONOMY
CASE NAME

OUTCOME

RELEVANT FACTORS

Cheng Yuen v Royal
Hong Kong Golf Club
[1998] ICR 131 PC

Golf caddie at a club was
not an ‘employee’

• No mutuality of obligation
• Work allocated on rotation
• Payment was made by individual golfer clients
and collected by the club
• No additional pay
• No employee benefits
• Golfer clients directed the work, not the club.

Byrne Brothers
(Formwork) Ltd v Baird
& others [2002] ICR 667
(EAT)

Builders / carpenters were
‘workers’ for WTR 1998
claims

• Policy behind ‘limb (b) worker’ definition
discussed – these were the sorts of workers
who required protection
• Limited substitution clause was not
inconsistent with obligation of personal service
• Level of dependence.

Mingeley v Pennock and
another t/a Amber Cars
[2004] ICR 727 CA

Mini-cab driver not an
‘employee’ for purposes
of section 78 of the Race
Relations Act 1976

• No obligation of personal service (§ 14).

Khan v Checkers Cars
Ltd (unreported)
UKEAT/0208/05/DZM
(16 December 2005)

Private hire drivers at
Gatwick Airport not
‘employees’

• No contract (§ 31 to 32)
• Mere licence to offer private services.

Cotswold Developments
Construction Ltd v
Williams [2006] IRLR
181 (EAT)

Carpenter claimed worker
status for WTR 1998 claims.
Matter was remitted to ET.

• Active marketing as independent person to
the world at large
• Recruitment by principal
• Degree of integration in employer’s operations
• Mutuality of obligation.

Consistent Group Ltd v
Kalwak [2007] IRLR 560
(Court of Appeal)

Food production operative’s
claim for employee status
remitted to ET.

• Tribunals should be alert to indiscriminate use
of substitution clauses that do not reflect
reality (§ 57).

James v Redcats
(Brands) Ltd [2007] ICR
1006 (EAT)

Courier claimed worker
/ home-worker status
under NMWA 1998. Claim
remitted to ET.

• Question is whether contract in essence is
between two independent businesses or does
it regulate dependent working relationships.
• ‘Umbrella contract’ not required. Possible
to have a series of contracts arising as and
when work is undertaken for an employment
relationship to exist.
• Mingeley v Pennock distinguished.
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TABLE 3: CASE LAW ON THE GIG ECONOMY
CASE NAME

OUTCOME

RELEVANT FACTORS

Autoclenz Ltd v Belcher
and others [2011] ICR
1157 SC

Car valet staff were
employed as ‘workers’

• Issue is what is the true agreement
(notwithstanding contractual terms) (§ 30);
• De facto requirement to perform services
under company direction
• Personal service
• No work offered unless claimants signed
contract which declared them to be ‘subcontractors’.

Hashwani v Jivraj
[2011] ICR 1004 UKSC

Arbitrator not a ‘employed’
for the purposes of the
Employment Equality
(Religion or Belief)
Regulations 2003

• Whether or not operating an independent
business
• No relationship of subordination
• Whether personal service is ‘the dominant
feature of the contract’ (§ 67)

Stringfellow
Restaurants Ltd v
Quashie [2013] IRLR 99
CA

Lap-dancer in club not
an ‘employee’ but an
independent self-employed
contractor

• Dancer paid the club in order to offer dancing
to clients (‘tri-partite relationship’) (§ 50);
• Degree of integration;
• Who bears economic risk;
• Pay exclusively by third parties (§ 51);
• No irreducible minimum obligation of work
(§ 11);
• This case also explains how ‘umbrella
contracts’ work (§ 12).

Hospital Medical Group
Ltd v Westwood [2013]
ICR 415 CA

Surgeon entitled to ‘worker’
status

• No ‘single key’ factor;
• Degree of integration likely to be a helpful
indicator (§ 19);
• Being in business on your own account
does not automatically defeat worker status,
especially if integrated.

Bates van Winkelhof
v Clyde & Co LLP and
another [2014] 1 WLR
2017

Equity partner of limited
liability partnership was a
‘worker’ for the purposes of
a whistleblowing claim.

• Court explained the distinction between 2
classes of self-employed person: workers and
independent contractors
• Need to apply words of the statute to the facts
of each case.
• Subordination was not always determinative.

Windle v Secretary of
State for Justice [2016]
ICR 721 (CA)

Interpreters were
independent contractors,
not ‘employees’ for the
purposes of EA 2010

• No mutuality of obligation;
• Intermittent work on an ‘assignment-byassignment’ basis (§ 23).
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The Taylor Review
Summary
In July 2017, Matthew Taylor presented ‘Good Work’, a review of the state of
modern working practices in the UK. It contained far-reaching recommendations
for the government, including changes to employment law to keep pace with new
business models, and for employers and other companies.
According to the review self-employment is at an all-time high in the UK, reaching
around 15 per cent of total employment in 2016.
Around 905,000 people are reported to be on zero-hours contracts, around a
third of them aged 16 to 24 and almost 20 per cent are students in full-time
education. (The total figure has apparently grown now by around 100,000).
Approximately 1.3 million people sell their labour via online applications in the
gig economy. A high proportion are employees who are topping up their income
from other jobs.
The Citizens Advice Bureau in Newham reported that their top three employment
related enquiries were unlawful deductions from wages, unfair dismissal and
terms and conditions related to ‘bogus self-employment’. It reported a lack
of awareness that employment status is not simply decided by the parties but
involves factual assessment of the working reality.
Some of the Taylor review’s 53 recommendations include:
a. Replace the definition of ‘worker’ status with ‘dependent contractor’
status. This should include ensuring that lack of a personal contract to
perform work does not prevent a person from claiming worker status. The
review observed that although every aspect of a person’s work may be
controlled, if there is a right of substitution, that person is unlikely to be a
‘limb (b) worker’ entitled to basic employment rights (pages 35 to 36);
b. Amend NMW legislation to allow for gig economy workers to be paid
NMW on the basis of their output, measured fairly. ‘Working time’ for
the purposes of the NMW needs to calculated sensibly, to avoid persons
receiving payments for simply logging on to apps even though there is no
work. On the other hand, where labour markets are over-subscribed, this
can drive down the hourly rates below NMW. The recommendation is for
piece rates legislation to be adapted to preserve maximum flexibility but
ensure that ‘dependent contractors’ can earn the NMW (page 38);
c. Require written statements of employment terms to be provided to
workers and employees on day 1 of their employment (page 39).
This is to be contrasted with the current position which requires such
employment terms to be given to employees only within 2 months of
commencement under section 1 of ERA 1996;
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d. Consider raising NMW for hours that are not guaranteed by an employer
(page 44);
e. Increase the length of the gap required to break continuity of
employment from 1 week to 1 month (page 45);
f. Increase the pay reference period for calculating holiday pay from 12
weeks to 52 weeks (page 47);
g. Give persons on zero-hours contracts a right to request guaranteed hours
after 12 months;
h. Empower HMRC to enforce sick pay, holiday pay and NMW (page 59);
i. Allow claimants to bring a claim to the Employment Tribunal to
determine employment status, with no Tribunal fee, prior to commencing
any other claim (page 62);
j. Put an evidential burden on the employer to prove that the person is not
a worker / employee (page 62);
k. Grant power to the Department for Business Energy, Innovation and
Skills to enforce Tribunal compensation awards (page 63);
l. Provide for enhanced penalties in the Tribunal for employers who
repeatedly abuse employment status issues (page 63 to 64).

The government’s response
The government’s response to the review has been to:
a. Launch 4 separate consultations on employment status, agency workers,
improving labour market transparency and enforcing employment rights.
This is despite the Taylor review incorporating 10 months of consultation;
b. Accept the need for the reforms, including for example providing an
enforcement role for HMRC for deductions from pay and NMW for
‘vulnerable workers’. The government appears to be working towards a
number of the key recommendations however no concrete legal or policy
changes have been announced with much clarity.
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Immigration factors
One of the unintended by-products of the wave of litigation in this area is that
persons who were previously treated as self-employed independent contractors
may be re-classified as a ‘worker’ or even an ‘employee’, giving rise to additional
obligations on the employer to ensure that they have conducted right to work
checks on all such persons in the workforce.
For example, in the Uber case, it was noted that new drivers were recruited (or
‘on-boarded’) by signing up, attending at a specified location and producing
certain documents. The Tribunal described the process as follows (at § 41):
The documents to be produced (originals) comprise a national insurance
certificate, a drivers licence (both forms), a Public Carriage Office licence,
a PHV licence, a logbook, a current MOT certificate and a valid insurance
certificate.

On the basis of this evidence, it appears that Uber drivers were not subjected to
right to work checks, presumably on the basis that as the company regards them
as self-employed independent contractors, they are not ‘employed’ within the
meaning of sections 15 read with section 25 of the Immigration, Asylum and
Nationality Act 2006 (‘IANA 2006’). If the company is wrong, as the Tribunals
have found, then drivers come within the scope of section 15 IANA 2006, which
provides a broad definition of ‘employment’ that embraces both ‘employees’
and ‘workers’.
With the expansion of the potential number of persons protected by the basic
rights of ‘workers’ comes with it greater exposure for both employers and their
workforces to the right to work system. There may be ‘workers’ who have litigated
to obtain basic employment rights but who are subsequently disqualified from
recovering compensation because they lack the right to work and any claims for
unpaid wages or NMW based on their contracts will be vulnerable to the defence
of illegality. Employers who have deliberately chosen not to conduct right to work
checks in order to avoid giving the impression of an employment arrangement
may need to change their practices if the arrangement is called into question by
Tribunal decisions.
It is also worth repeating that employers who assist or encourage illegal working
either by ‘workers’ or by self-employed independent contractors are at risk of
prosecution for a criminal offence under section 21 IANA 2006 and section 24B
and/or 25(1)(a) of IA 1971.

58

SUPPORTING MIGRANT WORKERS

59

SUPPORTING MIGRANT WORKERS

SECTION C:
ILLEGAL
WORKING

‘It made me feel like I was an alien. I almost fell apart with the stress.’
Michael Braithwaite, who arrived in Britain from Barbados in 1961. ‘Man living
in UK for 56 years loses job over immigration Papers’, Amelia Gentleman in the
Guardian, 9 April 2018.

Introduction
The UK government’s ‘hostile environment’ policy (also called the ‘compliant
environment’) makes it harder for undocumented migrants to live, work and
access basic services (such as bank accounts, healthcare and driving licences) in
the UK. Legal challenges to newer aspects of the hostile environment are ongoing
(including the ‘right to rent’ and the denial or withdrawal of NHS treatment to
those in need of it).
Central to this policy and the legislation implementing it are prohibitions on
certain migrants working in the UK. Such prohibitions go back to at least the late
1990s, however the government has strengthened the sanctions available.
A wide range of persons are affected by restrictions on their ability to work,
including:
a.
b.
c.
d.

asylum seekers and failed asylum seekers;
persons on immigration bail;
Points based migrants; and
Any other migrant with relevant conditions attached to their leave to
remain.

The Home Office enforces this prohibition through a variety of methods, but
primarily by requiring employers to conduct right to work checks and applying
penalties to employers who are caught employing illegal workers who have not
carried out the checks correctly.
There is no legal requirement on employers to check the immigration status and
documents of their employees or workers but by doing so they may be excused
from having to pay penalties for breaches of the right to work legislation.

Penalties for employers
The consequences of employing illegal workers can be severe for an employer.
They may face financial, criminal and reputational penalties.
IANA 2006 governs this area and creates both civil and criminal liability for
employers who employ illegal workers. Section 15 IANA 2006 creates the civil
penalty of employing an illegal worker:
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15 Penalty
(1) It is contrary to this section to employ an adult subject to immigration
control if–
(a) he has not been granted leave to enter or remain in the United
Kingdom, or
(b) his leave to enter or remain in the United Kingdom–
(i) is invalid,
(ii) has ceased to have effect (whether by reason of curtailment,
revocation, cancellation, passage of time or otherwise), or
(iii) is subject to a condition preventing him from accepting the
employment.
(2) The Secretary of State may give an employer who acts contrary to this
section a notice requiring him to pay a penalty of a specified amount not
exceeding the prescribed maximum [of £20,000 per unlawful worker].
(3) An employer is excused from paying a penalty if he shows that
he complied with any prescribed requirements in relation to the
employment.
(4) But the excuse in subsection (3) shall not apply to an employer who
knew, at any time during the period of the employment, that it was
contrary to this section.
…
Whether an employer is liable for a civil penalty depends on whether they have
carried out the correct ‘right to work’ checks.
Section 21 creates the criminal offence of knowingly employing an illegal worker
or employing an illegal worker while having reasonable cause to believe that they
are an illegal worker.

21 Offence
(1) A person commits an offence if he employs another (“the employee”)
knowing that the employee is [disqualified from employment by reason of
the employee’s immigration status.
(1A) A person commits an offence if the person—
(a) employs another person (“the employee”) who is disqualified from
employment by reason of the employee’s immigration status, and
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(b) has reasonable cause to believe that the employee is disqualified from
employment by reason of the employee’s immigration status.
Employers convicted of the offence may be liable to up to 5 years
imprisonment or a fine or both.

Who is prohibited?
The sanctions in sections 15 and 21 IANA 2006 only apply to certain types of
employment, as defined in section 25:
25 Interpretation
In sections 15 to 24–
(a) “adult” means a person who has attained the age of 16,
(b) a reference to employment is to employment under a contract of
service or apprenticeship, whether express or implied and whether oral or
written,
(c) a person is subject to immigration control if under the Immigration
Act 1971 he requires leave to enter or remain in the United Kingdom…
This definition of ‘employment’ mirrors that contained in the section 230(1)
of ERA 1996. It therefore applies to persons aged over 16 who are either
‘employees’, apprentices or ‘workers’ under employment legislation. The
prohibitions do not apply to the hiring of genuinely self-employed contractors.
The key requirement as reflected in the definition of ‘employment’ is that there is
in place a contract of service personally to do work.

22

Inserted by section 34 of the
Immigration Act 2016 (‘IA
2016’).

However, persons subject to immigration control who are self-employed
contractors with no permission to work may be individually liable for committing
a criminal offence contrary to section 24B of the Immigration Act 1971 (‘IA
1971’) as amended,22 which states:
24B Illegal working
(1) A person (“P”) who is subject to immigration control commits an
offence if—
(a) P works at a time when P is disqualified from working by reason of P’s
immigration status, and
(b) at that time P knows or has reasonable cause to believe that P is
disqualified from working by reason of P’s immigration status.
(2) For the purposes of subsection (1) a person is disqualified from
working by reason of the person’s immigration status if—
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(a) the person has not been granted leave to enter or remain in the
United Kingdom, or
(b) the person’s leave to enter or remain in the United Kingdom—
(i) is invalid,
(ii) has ceased to have effect (whether by reason of curtailment,
revocation, cancellation, passage of time or otherwise), or
(iii) is subject to a condition preventing the person from doing work of
that kind.
…
(10) The reference in subsection (1) to a person working is to that person
working—
(a) under a contract of employment,
(b) under a contract of apprenticeship,
(c) under a contract personally to do work,
(d) under or for the purposes of a contract for services,
(e) for a purpose related to a contract to sell goods,
…
(13) In this section “contract” means a contract whether express or
implied and, if express, whether oral or in writing.
Those convicted of the offence in section 24B of IA 1971 may be liable to up to
51 weeks’ imprisonment or a fine or both. In addition, they may face confiscation
proceedings under the Proceeds of Crime Act 2002 in order to recover funds
obtained unlawfully.
Companies who engage a genuinely self-employed individual with no permission
to work in the UK may still conduct right to work checks (even though they are
not obliged to do so) because:
a. there may be uncertainty over a person’s employment status;
b. the company does not want to risk becoming an accessory to the
commission of a criminal offence; or
c. to avoid reputational damage or being associated with an illegal act.
To re-enforce this, section 25(1)(a) of the IA 1971 makes it an offence to
facilitate the commission of a breach of immigration law by a non-EEA national
(subject to 14 years’ imprisonment or an unlimited fine or both). The offender
must know or have reasonable cause to believe that the act facilitates a breach
or attempted breach of immigration law and that the individual is not an EEA
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citizen. While prosecutions may not be common outside of extreme cases, the
power is nevertheless available.

‘Right to work’ checks
Employers should conduct checks before a person’s employment commences.
Checks may also be done after employment commences.
Prior to 16 May 2014, employers had to conduct annual checks that persons had
permission to work if they presented certain documents indicating a temporary
right to remain in the UK.
That system has now been abolished in favour of a more flexible set of
requirements.
In order to conduct a correct check, the employer must:
23

Immigration (Restrictions on
Employment) Order 2007, SI
2007/3290.

a. Obtain the person’s original identity document/s as shown in Lists A or B
of the guidance; 23
b. Check the document/s are valid with the employee present. The
employer must take all reasonable steps to check the validity of the
document/s. This includes detecting obvious false documents. Where
documents contain a photograph / date of birth, the employer should
satisfy itself that this information shows a real likeness of the person;
c. Copy the document/s, record the date of the check and keep them
securely for at least 2 years after the employment ceases. Documents
should be retained in a format that cannot be altered later. Certain pages
of a passport must be copied and retained.
List A contains documents that provide an employer with an indefinite statutory
excuse. Not all of the documents on List A need to be ‘current’ (for example, an
expired British passport would be sufficient).
List B contains documents that provide an employer with a time-limited statutory
excuse, after which they will need to repeat the checks, although in limited
circumstances the excuse may be extended:
a. After the expiry of permission to work contained in a document on List B,
if an employer is reasonably satisfied that the person has an outstanding
application to extend or vary their leave in the UK, or that they have an
appeal pending against a refusal decision on such an application, the
statutory excuse is extended by a further 28 days;
b. Where a person produces a Certificate of Application under the EEA
Regulations or an Application Registration Card (‘ARC’ card) and the
employer obtains confirmation (a Positive Verification Notice or ‘PVN’)
from the Home Office indicating the person has a right to live and
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conduct the work in question in the UK, the employer will have an excuse
lasting for a period of 6 months from the date of the PVN.

Pre-employment checks
24
Code of practice for
employers Avoiding unlawful
discrimination while
preventing illegal working
May 2014 available here:
https://assets.publishing.
service.gov.uk/government/
uploads/system/uploads/
attachment_data/file/311665/
Code_of_practice_on_avoiding_
unlawful_discrimination_while_
preventing_illegal_working.pdf.

Where a person is identified as not having the right to work during the preemployment checks, the employer is likely to be in a position to withdraw the
offer of employment provided that the offer has been made conditional on the
individual having the right to work in the UK. Home Office guidance suggests
that where a person has difficulty producing acceptable documents (ie. those on
either List A or B), then employers: ‘should try to keep the job open for as long
as possible in order to provide them with the opportunity to demonstrate their
right to work, but you are not obliged to do so if you need to recruit someone
urgently.’24

As highlighted in the Code of
practice (ibid).

If an employer only carries out checks on person who they believe are not British
citizens, this may breach EA 2010.25

25

Where employers may fall foul of equality legislation is if they fail to behave
consistently. For example, if an employer offers support to a particular job
applicant (perhaps based on their experience) to help them obtain the right to
work, this support should be offered to all other applicants.

What may be more common is for an employer to mark down a prospective
employee or worker on the basis that their right to work is time-limited and
due to expire soon. Advisers may wish to highlight the acceptability of such
documents under the legislation, the terms of the Home Office Code of Practice
which state that such persons should not be treated unfavourably, explain the
applicant’s plans to extend or vary their leave and highlight to the prospective
employer that they should repeat the checks after the time-limited leave has
expired.

Checks during employment
There are a number of ways in which an employee / worker who once held the
right to work may lose it, including:
a. where the employee’s leave has been curtailed, revoked or cancelled by
the Home Office, (such as following the breakdown of a relationship),
where their immigration leave was based on that relationship (eg. as the
spouse of a settled person or as the dependant of a Points Based System
migrant);
b. where the employee has subsequently obtained leave in a different
category or become subject to different conditions of stay;
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c. where a change of circumstances has occurred which means that an
employee is now working in breach of their conditions of leave (eg.
prohibited changes to the employer / job / salary for Tier 2 skilled worker
migrants).
An employer who has not conducted right to work checks prior to a person’s
employment starting but who subsequently conducts correct checks and cooperates with the Home Office may avoid a fine and receive a warning notice
instead.

Suspected illegal working
Where an employer discovers possible illegal working, best practice suggests that
they should follow certain procedures. Employers should gather all relevant facts,
including:
a. When the person started employment;
b. Identify which law applies;
c. Meet with the person to discuss their right to work documents and to
explore whether they may have any other right to work in the UK;
d. Retain records of these conversations and any documents provided;
e. With the individual’s consent, attempt to verify the person’s right to
work by using the Home Office’s Employer Checking Service (or if that
does not resolve the matter, make a further request for verification).

Once the employer has conducted an initial investigation, it should then:
a. Complete a report on its investigation;
b. Call a meeting with the employee to discuss the report and provide them
with an opportunity to make representations about their status;
c. Provide the person with a letter explaining any reason/s for their
dismissal;
d. Provide the person with information on any right of appeal, giving them
a further opportunity to give evidence of their right to work;
e. As an alternative to dismissal, an employer may offer to terminate the
person’s employment by mutual agreement for a sum of money, usually
in full and final settlement of any future claims by the employee.

66

SUPPORTING MIGRANT WORKERS

SECTION C:
ILLEGAL
WORKING

Practical problems
The process of devolving responsibility for immigration control onto employers
and small businesses gives rise to several problems in practice. Some of the main
areas where an employer’s investigation may go wrong are:
a. Failure to obtain an accurate understanding of the person’s right to work.
This may result in incorrect, unfair and/or discriminatory decision-making
and result in Tribunal claims (discussed below);
b. Failure to properly document an investigation report;
c. Making assumptions about a person’s lack of a right to reside and/or
work in the UK which turn out to be incorrect;
d. mishandling an investigation into a person’s right to work may leave a
person with a sense of grievance if at any stage they are being treated
insensitively or poorly because of their national or ethnic origin;
e. Failure to deal with complaints or grievances about discrimination that
are raised in response to an investigation into illegal working (even after
a person’s employment has ended);
f. Unjustified suspension of an employee / worker during an investigation
into suspected illegal working. Unless there is an allegation of fraud or
other misconduct, suspension is unlikely to be appropriate as it does not
prevent the employer from the penalties in section 15 or 21 IANA 2006. The
employee / worker is still employed under a contract of employment (within
section 25 IANA 2006) whether or not they physically present at work;
g. Departing, without good reason, from the employer’s own policy on
illegal working (if there is one).

See Code of practice on
preventing illegal working: civil
penalty scheme for employers
(pages 9 to 12).

26
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Home Office policies incentivise employers to report suspected illegal working
using a dedicated hotline and to actively co-operate with the Home Office.
An employer who does so but who later faces a civil penalty will qualify for
reductions in the level of fine/s and may avoid a penalty altogether.26
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Four scenarios
Post-investigation, cases generally fall into 4 broad and potentially overlapping
categories:
a. actual or suspected misconduct related to illegal working;
b. illegal working due to matters outside of the employer’s control;
c. illegal working due to the employer’s conduct;
d. inconclusive investigation.

(i) Actual or suspected misconduct related to illegal working
An employee may have committed an act of misconduct by failing to comply
with illegal working legislation.
A clear example would be where a person admits to using a false document or
has knowingly breached their conditions (such as working in excess of the hours
permitted in their grant of leave to remain).
Section 207A of the Trade
Union and Labour Relations
(Consolidation) Act 1992 (as
amended).

27

These acts may amount to gross misconduct and justify summary dismissal by
the employer.
An employee may therefore be subject to the employer’s disciplinary procedures
(including suspension) in addition to an investigation into their entitlement to
work. If illegal working is admitted, immediate termination is likely.
As before, both the disciplinary process and any investigation into the person’s
right to work ought to be handled with appropriate sensitivity if the employer is
to avoid allegations of unfairness or discrimination.
Employers must follow the Acas code on disciplinary and grievance proceedings
when considering whether to dismiss an employee for misconduct. The
Employment Tribunal will take compliance with the Acas code into account
when assessing the fairness of a dismissal and may increase the amount of
compensation payable by up to 25%.27

(ii) Illegal working due to matters outside of the employer’s control
Where there is clear evidence (or admission) of illegal working for reasons outside
of the employer’s control, immediate termination is likely. This is so that the
employer may avoid criminal liability for knowingly employing an illegal worker.
Whether the employer will be liable for a civil penalty depends on whether the
required right to work checks were previously conducted.

(iii) Illegal working due to the employer’s conduct
An employer’s acts or omissions may cause a person to be working illegally. For
example, the employer may have:

68

SUPPORTING MIGRANT WORKERS

SECTION C:
ILLEGAL
WORKING

a. allowed a person who was not previously employed to become an
‘employee’ without having conducted right to work checks; or
b. made changes to a person’s employment (salary or job role) that are not
permitted under their visa conditions.
Depending on the facts, an employer may be exposed to a potential civil claim
in negligence for financial and other losses caused to the individual as a result of
the employer’s acts or omissions in causing someone to become an illegal worker.
A sensible employer in these circumstances may seek to negotiate a settlement
that compensates the employee for financial loss incurred by the employer’s acts
/ omissions. The extent of the compensation may need to include all the financial
consequences that flow from the employer’s acts or omissions (such as the cost
of relocation, re-applying for a new visa, seeking immigration law advice, loss of
earnings, etc.).
The employer may re-instate the employee to their former employment once the
employee’s immigration status issues have been resolved. The employer should
also ensure that upon re-instatement, the employee’s continuity of employment
is not broken by any dismissal.
It is also possible that an employer who has caused or contributed to illegal
working may also consider assisting the individual to resolve their immigration
status, for example, by facilitating the individual’s access to legal advice from
a specialist immigration lawyer and co-operating with any requirements of the
Home Office. It may also be possible for the employer to attempt to rectify any
problems it has caused (eg. by reversing any changes that have been made to the
person’s terms of work to comply with conditions attached to their visa).
As before, it is important that an employer acts consistently in their treatment
of any potential illegal worker. Advisers should seek further information about
any previous cases that the employer has encountered and ascertain the facts
and the actions taken by the employer. Alternatively, where a person is one of a
number of similar cases being investigated and dealt with, the same processes
ought to apply equally to all of them.

(iv) Inconclusive investigation
In most cases, an employer should be able to resolve the issue of whether or not
a person has a right to work within a reasonable period of time.
However, if after the above avenues of investigation have been exhausted and
the individual is unable to assist in resolving the issue, an employer may feel
obliged to terminate employment if they cannot find any positive evidence that a
person enjoys the right to work.
It is worth remembering that where an employer has ‘reasonable cause to
believe’ that they are employing an illegal worker, they may be committing a
criminal offence under section 21 IANA 2006.
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Areas of difficulty
A person may have a right to reside and work that is not immediately apparent and
which stems from the operation of the IA 1971, European law or an entitlement
to British citizenship or abode. The examples below highlight the necessity of fully
exploring a person’s potential rights to reside and work in the UK. Employers and
employees should seek specialist advice from immigration practitioners.
Advisers are likely to find themselves explaining to an employer how and why an
individual has the right to work in these less obvious cases.

Section 3C IA 1971
Where a person makes an application for leave to remain before the expiry
of their existing leave, the effect of section 3C IA 1971 is to extend the
person’s leave to remain until the application is decided or until an appeal (or
administrative review) against any refusal decision has been finally determined.

3C Continuation of leave pending variation decision
(1) This section applies if—

(a) a person who has limited leave to enter or remain in the United
Kingdom applies to the Secretary of State for variation of the leave,
(b) the application for variation is made before the leave expires, and
(c) the leave expires without the application for variation having been
decided.
(2) The leave is extended by virtue of this section during any period
when—
(a) the application for variation is neither decided nor withdrawn,
(b) an appeal under section 82(1) of the Nationality, Asylum and
Immigration Act 2002 could be brought [, while the appellant is in the
United Kingdom] 2 against the decision on the application for variation
(ignoring any possibility of an appeal out of time with permission), [...] 3
(c) an appeal under that section against that decision [, brought while
the appellant is in the United Kingdom,] 4 is pending (within the meaning
of section 104 of that Act) [, or] 5
(d) an administrative review of the decision on the application for
variation—
(i) could be sought, or
(ii) is pending.
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See blog post by Lawrence
Youssefian, Does the protection
of section 3C extend to out
of time appeals? https://
immigrationbarrister.co.uk/doesthe-protection-of-section-3cextend-to-out-of-time-appeals/,
last accessed 10 May 2018.
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The position is less clear if an appeal has been brought out of time (ie. more
than 14 days after the decision was sent). The Home Office policy on section 3C
states that where an appeal is brought out of time leave cannot be extended
under section 3C. However, the wording of section 3C(2) may be read alongside
section 104 of the Nationality, Immigration and Asylum Act 2002 to include the
extension of leave where an appeal is brought out of time.28
Employers should look carefully into whether a person’s leave to remain may
have been extended. In almost all cases, the person will have provided their ID
documents and/or passport to the Home Office in support of their application.
They may only have a short period of time left before their existing leave expires,
(or their existing leave may have expired already). Check whether, if they have
submitted an application, section 3C applies to them and provides them with an
extension of any existing leave and the corresponding right to work.

Family members of EEA nationals
The Immigration (European Economic Area) Regulations 2016 (SI 2016/1052)
are the domestic enactment of the right of EU citizens to free movement in the
UK. In order to give effect to the principle of genuine free movement, it creates
certain rights or entitlements for spouses and relatives of EEA nationals.
For certain individuals, their right to reside and work in the UK may depend on an
EEA national sponsor. Such is the position of ‘family members’ (or ‘FMs’) of EEA
nationals.
FMs are divided into 2 categories:
a. Direct family members; and
b. Other family members.
For ‘direct family members’, the right to reside is automatic and does not depend
on them having been issued documentation by the Home Office. At least until
the UK withdraws from the EU, under current European free movement laws, they
have a right to live and work in the UK if certain criteria are met (namely, that
their EEA national sponsor is a ‘qualifying person’ under the 2016 Regulations
and the relationship is ongoing). Such FMs are frequently non-EEA nationals
themselves. They may or may not hold documentary evidence of their EU free
movement rights.
Direct family members are:
a. Spouses;
b. Civil partners;
c. Direct descendent of the EEA national or their spouse or civil partner
who are aged under 21 or who are dependents;
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d. Dependent direct relatives in the EEA national or their spouse or civil
partner’s ascending line.
‘Other family members’, they are not automatically entitled to reside in the
UK and must apply for a residence card which is issued at the Home Office’s
discretion. Other family members are:
a. Unmarried partners;
b. A person who is not a direct family member but who is a relative of the
EEA national who depends on their household;
c. A relative of the EEA national who is dependent on their care due to ill
health;
d. An adult dependent relative of the EEA national.
FMs are entitled to apply for a Permanent Residence card after 5 years of
continuously exercising free movement rights. Once the right of permanent
residence has been obtained, it can only be lost in very limited circumstances.
Despite this, all residence cards issued to non-EEA FMs include an ‘expiry date’
5 years after issue. In the case of direct family members, this is somewhat
misleading and apt to confuse some employers.
While Permanent Residence cards are included on List A of the 2007 Order, and
do not need to be ‘current’, the inclusion of an ‘expiry date’ on the document
itself may lead to confusion, as it did in the case of Okuoimose v City Facilities
Management (UK) UKEAT/0192/11/DA where the employer terminated the
Claimant’s employment due to her having an expired permanent residence card
as a direct FM.

See blog post by Gherson
solicitors, EEA FAMILY
MEMBERS’ RIGHT TO WORK
DURING THE RENEWAL OR
APPLICATION FOR RESIDENCE
DOCUMENTATION IN THE UK,
https://www.gherson.com/blog/
eea-family-members-right-workduring-renewal-or-application,
last accessed 10 May 2018.
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A further problem that may arise is that if a direct family member lacks current
official documentation to prove their right to reside (either in a residence card
or a permanent residence card). The bureaucratic bias built into the right to
work regime makes such persons vulnerable to loss of employment. (The Home
Office’s position appears to be that between issue of official documentation,
even a direct family member does not have permission to work). While a person
may obtain a Certificate of Application from the Home Office to confirm that
they have submitted an EEA application, this may take several months to obtain
and until then, the person will not be able to bring themselves within List B of the
2007 Order.29
Employers should avoid sanctioning or dismissing a person with evidence of
a right of permanent residence (even if they cannot produce a current official
document to evidence this right immediately).

Claims to British citizenship
Under section 1(1) of the British Nationality Act 1981 (‘BNA 1981’), a person
born in the UK on or after 1 January 1983 becomes a British citizen automatically
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if at the time of their birth at least one of their parents is a British citizen or is
‘settled’ in the UK (as defined in section 50 of the BNA 1981).
By section 1(4) BNA 1981, a person born in the UK on or after 1 January 1983 is
entitled to register as a British citizen if they have lived for the first ten years of
their life in the UK and in respect of each year they have spent no more than 90
days outside the UK (although certain longer absences may be allowed). There is
no requirement for such a person to have a settled or British parent.
While these routes allow for persons to acquire British citizenship, it is common
for persons to lack proof or knowledge of their actual or potential British
citizenship if they have never registered as British or applied for a British passport.
They may or may not be aware of their entitlement to either. Alternatively, they
may have been deterred from making an application for registration by the
significant fees (currently £1,012 for children, £1,206 for adults).

‘Windrush’ cases
There has been extensive media coverage and political debate about ‘Windrush’
cases, in which Commonwealth citizens settled in the UK have been subjected
to the full range of immigration enforcement and the government’s ‘hostile
environment’ policy. Some brief background follows.
Post-World War II, the UK invited Commonwealth citizens to enter the UK to plug
the critical labour shortages of the 1950s. The first ship to arrive in London from
Jamaica in 1948 was called the Empire Windrush, after which several generations
of arrivals have been named.
At that time, such persons were free from immigration controls and had the right
to live and work in the UK, as they belonged to the colonies that formed the
British Empire.
Subsequent immigration controls were enacted through primary legislation but
exempted those who had arrived as minors. It was also possible for children to
arrive in the UK on their parents’ passports. In many cases, these are the children
of citizens of the UK and Colonies (by the effect of the British Nationality Act
1948) who had the right to reside in the UK.
The IA 1971 enacted far-reaching controls over non-British nationals, but
importantly exempted those who were present and settled in the UK on 1
January 1973 when the Act came into force. Such persons are automatically
entitled to indefinite leave to remain.
Some of the children of Windrush generation arrivals have never acquired British
citizenship. As the government imposed harsher penalties and restrictions on
undocumented migrants, some of these Commonwealth citizens have been
denied access to basic services and have been sacked from long-term jobs
because they have been unable to provide the required documentary evidence
that they are entitled to indefinite leave to remain.
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Such individuals, now aged over 60, are often unable to provide the evidence
required to demonstrate that they entered the UK prior to 1 January 1973 and
that they have continuously resided in the UK since then without a break of over
2 years. The Home Office has destroyed numerous records over time and has,
at least until recent changes were announced, taken an inflexible approach to
assessing applications. They have served these individuals with illegal over-stayer
papers, removal notices, required them to make expensive fee-paid immigration
applications to ‘regularise’ their status, detained and deported them.
Following extensive campaigning and media pressure, the government has
changed its policy position to the following:
a. A new team in the Home Office has been established to resolve Windrush
cases. They will help applicants to demonstrate that they have a right to
reside in the UK. They will aim to resolve all applications within 2 weeks.
A hotline will be available for MPs to make representations on behalf of
constituents;

See https://www.gov.uk/
government/publications/
undocumented-commonwealthcitizens-resident-in-the-uk/
undocumented-commonwealthcitizens-resident-in-the-uk, last
accessed 23 April 2018.
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b. The fees for obtaining a ‘No time limit’ residence card and fees for
naturalisation (for both applicants and their children) will be waived;
c. The Home Office are to share the burden of finding the evidence to
demonstrate entitlement to reside;
d. The Home Office will establish an independent, dedicated compensation
scheme for those affected.30
Any employee or worker who faces dismissal in these circumstances ought to
draw to their employer’s attention the government’s policy change and the
likelihood that despite lacking official documentation, they do enjoy the right to
reside and work in the UK.

See Free Movement blog
post by Nick Nason, Windrush
children: why Commonwealth
citizens are being denied
immigration status, https://
www.freemovement.org.uk/
why-caribbean-commonwealthcitizens-are-being-deniedimmigration-status/, last
accessed 23 April 2018.
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See https://www.gov.uk/
government/publications/
undocumented-commonwealthcitizens-resident-in-the-uk/
undocumented-commonwealthcitizens-resident-in-the-uk, last
accessed 23 April 2018.
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For those who have already suffered financial and other losses as a result of the
government’s immigration control measures, the Home Office intend to set up a
dedicated compensation scheme. Further details are awaited.
(Ordinarily, the Home Office operate a compensation scheme via its complaints
process, which requires applicants to show that they have made an error. Once
that process is exhausted, there is a further procedure for complaints about
maladministration to the Parliamentary Ombudsman, which is empowered to
award compensation. Alternatively, a civil claim may be brought for unlawful
detention and removal, losses flowing from the retention of passports and/or
damages for breaches of human rights under the HRA 1998. Those who have
already paid for immigration applications unnecessarily may be able to bring
financial claims, however, they are likely to face practical difficulties in funding
such claims where legal aid is unavailable).
Further advice on assisting with Windrush immigration cases is beyond the scope
of this document, however, I recommend Nick Nason’s in-depth article on the
subject.31 The Home Office have a dedicated webpage with further details on
their new policy.32
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Contact details for the Home Office’s Commonwealth Citizens team:
Freephone: 0800 678 1925
Monday to Saturday 9am to 5pm
Sunday 10am to 4pm
Email: commonwealthtaskforce@homeoffice.gsi.gov.uk

Employment law issues
Discrimination
Under the EA 2010, employees have the right not to be discriminated against
on the basis of a number of protected characteristics (including race, ethnic
origins and nationality) during recruitment or employment. In order to avoid
discrimination during employment or on termination, employers should treat all
employees equally.
Even if a contract is deemed to be illegal due to an individual not having the right
to work in the UK, this will not necessarily prevent them from bringing a claim for
race discrimination.
See Code of practice for
employers: avoiding unlawful
discrimination while preventing
illegal working

33

The Home Office has published guidance on avoiding unlawful discrimination in
the context of right to work checks.33 It emphasises that employers should:
a. Treat all employees or future employees the same from recruitment to
dismissal;
b. Avoid making assumptions about a person’s right to work in the UK;
c. Treat employees with time limited leave to remain in the UK the same
when it comes to terms and conditions of their employment and
opportunities for benefits or promotion;
d. Address any concerns about a person’s limited leave to remain through
routine right to work checks under a consistent and fair policy.

The Home Office guidance provides that employers should only question a job
applicant about their immigration status ‘where it is necessary to determine
whether their status imposes limitations on the number of hours they may work
each week, the type of work they may carry out or on the length of time for which
they are permitted to work.’
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Mistakes
If after termination it comes to light that the employer was wrong or mistaken
in its conclusion that a person was working illegally, and if there is sufficient
evidence that the employer had a genuine and reasonable belief that the person
was working illegally, the employer may have a defence to a subsequent claim
for unfair dismissal (namely, that the reason for dismissal was for ‘some other
substantial reason’).
In Bouchaala v Trusthouse Forte Hotels Ltd [1980] ICR 721, the employer
dismissed the employee after being misadvised by a government department
that he was working illegally. The employer successfully relied on ‘some other
substantial reason’ as the fair reason for dismissal under section 98(1)(b) of ERA
1996.
In Baker v Abellio London [2017] UKEAT/0250/16/0510, the employer dismissed
an employee who had the right of abode in the UK (and who therefore had the
right to live and work here). Mr Baker did not require leave to enter or remain in
the UK. He produced a Jamaican passport to his employer but when his employer
requested him to make a No Time Limit application (to prove that there were no
restrictions on the period of his stay) he refused to do so.
The employer took advice from the Home Office who suggested that although Mr
Baker had the right to work, the documentary evidence of this was insufficient.
The employer’s genuine but mistaken belief that the employee was working
illegally was held by the Employment Appeal Tribunal (‘EAT’) not to have been
reasonable in the circumstances. In particular, it was unclear on the evidence
whether the Home Office had been provided with the full facts of the case (see §§
32 to 34).

Practical tip
Where an employer has claimed to have contacted the Home Office,
obtain full details from the employer as to what they told the authorities,
what questions they asked and what they were told by way of advice.
This is key to ensuring that the employer (and/or the Home Office) has
made a correct assessment of the person’s circumstances and therefore
whether the termination of employment was reasonable on the facts.

Deliberate failure to cooperate by an employee who is best placed to obtain
information on their own immigration status may mean that an employer can
rely on a genuine and reasonable (though mistaken) belief that a person is
working illegally so as to make a dismissal fair (see Nayak v Royal Mail Group Ltd
[2016] UKEAT 0011/15/1502).
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Production of documents
In Okuoimose v City Facilities Management (UK) UKEAT/0192/11/DA, the
Claimant was a cleaner at an ASDA store in Stevenage. She brought a claim for
unlawful deductions of wages. The Claimant was Nigerian and her spouse was
Spanish. She therefore acquired rights under Article 23 of the Citizens’ Directive.
She had a permanent residence vignette in her passport which referred to an
expiry date of 8 July 2010.
On 8 July 2010, the employer suspended the Claimant pending proof of her right
to work. The Claimant re-applied for a new permanent residence card and the
Respondent investigated. The Home Office could not confirm the Claimant’s right
to work and informed the employer that they would not have a statutory excuse
if the Claimant could not provide them with appropriate evidence to show her
right to work. Dismissal followed shortly thereafter. On the day of dismissal, the
Claimant obtained a Home Office letter confirming her right to reside and work
in the UK, showed it to the Respondent who then re-engaged her. The employer
refused to give her full back-pay for the period of her suspension.
The Respondent argued that the Claimant did not have the right to work
during the relevant period and that the contract was therefore illegal and the
protections of section 13 of ERA 1996 did not apply.
The Employment Tribunal found that the Claimant’s failure to provide the
employer with a residence card meant that she had no right to work and that
the contract of employment was illegal. The Judge found for the employer and
dismissed the claim.
The EAT reversed the Tribunal’s decision. At all times, the Claimant had the right,
under EU free movement law as derived from the Citizens’ Directive, to reside and
work in the UK. The letter from the Home Office simply provided retrospective
confirmation of this right.
Article 25 of the Citizens’ Directive makes clear that Member States are forbidden
from making the possession of a permanent residence card a precondition for the
exercise of a right or the completion of an administrative formality.
It was irrelevant that the employer behaved reasonably or that it was trying to do
right under threat of penalties.
The scheme of section 15 IANA 2006 did not apply to the Claimant. The
contract was not illegal. As a matter of law (rather than evidence) the Claimant
had the right of permanent residence at all times and the EAT substituted its own
view for that of the ET and found she was entitled to the unpaid wages.

Illegality
Where a person is found to be working illegally, depending on the facts, that
may result in the underlying contract being illegal in whole or in part and the
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employee or worker may be barred from enforcing their contractual or statutory
rights in reliance upon the employer’s performance of the contract.
Much depends on the nature and the circumstances of the breach giving rise to
the illegality, and in particular the extent to which the Claimant was aware of
and participated in the illegal conduct.
Whether or not illegality of contract defeats an employment-based claim
depends on whether the nature of the claim arises out of or is so clearly
connected or inextricably bound up or linked with the claimant’s illegal conduct
that the tribunal would appear to condone that conduct by awarding him
compensation (Vakante v Addey [2004] EWCA Civ 1065).
In Vakante, the Claimant was prohibited from working at all. Lord Justice
Mummery commented at § 2 on the competing policy factors at play:

‘Access to justice is a fundamental human right. Denial of it may
confer the benefit of procedural immunity from legal process on
a defendant also guilty of illegal conduct. On the other hand, the
defence of illegality is an appeal to a self-evident legal principle
or policy that justice, and access to it, does not require courts and
tribunals to assist litigants to benefit from their illegal conduct, if it is
inextricably bound up in their claim.’

Tribunals should consider the following relevant factors:
1. the circumstances surrounding the claim and the illegal conduct;
2. the nature and seriousness of the illegal conduct;
3. the extent of the claimant’s involvement in the illegal conduct;
4. the character of the claimant’s claim.
In general, Claimants are usually allowed to proceed with a prohibited conduct
claim where the illegality stems from the way the employer operates the contract,
and the claimant’s complicity is confined to knowing about it and passively going
along with it. However, Tribunals are more likely to decline jurisdiction where:
a. the claimant is responsible for instituting the illegality;
b. the illegality is serious; or
c. the claimant gains personally from the illegality.
An employee who does not knowingly participate in an illegal act or who does
not make any misrepresentation in order to obtain right to work documents may
be permitted to bring a claim for unfair dismissal (see San Ling Chinese Medicine
Centre v Lian Wei Ji [2010] UKEAT/0370/09/ZT).
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Tribunals are frequently willing to treat the contract of employment as severable.
In other words, illegality during one period of employment does not necessarily
render the entire contract illegal and void.
In Helbawi v Blue Chip Trading [2009] All ER (D) 49 (Jan), where the Claimant
was permitted to work but had a cap on the hours and times that he could
work, the former President of the EAT (Elias J, as he then was) held that it may
be possible to sever the illegal part of the contract which relates to breach of
immigration conditions while preserving the remainder of the contract to enable
a claim for National Minimum Wage to be brought. This is possible where the
illegal and legal parts of the contract may be treated separately.

For an earlier case taking
a similar approach, see:
Bamgbose v The Royal
Star & Garter Home [1996]
UKEAT/841/95.

34

In Helbawi, a student who had worked in excess of the limit on his term time
working hours on his visa was nevertheless able to bring a claim for unpaid wages
in respect of the weeks that he had not been in breach of the condition, but could
not recover wages for the period in which he was in breach.34
The key issue is one of public policy: namely, whether the Tribunal would be
condoning illegal conduct by allowing the claim to proceed (see §§ 32 and 33,
citing Vakante).
In Okedina v Chikale UKEAT/0152/17/RN 15 January 2018, HHJ Eady QC
reviewed the law in this area. The Claimant was employed to look after the
Respondent’s parents in Malawi. The Claimant was then brought to the UK under
a domestic worker visa to work in the Respondent’s home. It is unclear whether
she was accepted as having been trafficked but the Tribunals refer to her as a
potential victim of trafficking. The Claimant’s leave to remain expired after 6
months and she continued working in breach of IANA 2006. The Claimant was
summarily dismissed after several years and brought claims for unfair dismissal,
wrongful dismissal, unpaid wages, breach of the Working Time Regulations 1998,
failure to pay NMW, failure to provide written particulars of employment and
itemised wage slips and direct race discrimination. The Respondent contended
that the contract was illegal and thus the claims brought could not be enforced
on the back of it.
The Tribunal concluded that the Claimant did not knowingly breach immigration
law but trusted the Respondent who assured her that her visa was taken care
of. (In fact, the Respondent had made an application for an EEA family permit
for the Claimant based on false information and had retained her passport).
It upheld her claims for unfair dismissal and allowed for an uplift of 5% in
compensation due to breach of the Acas code, albeit in a family home context.
The Claimant was entitled to NMW, holiday pay and her deducted wages. The
Tribunal rejected the Claimant’s claim of race discrimination and concluded
that the reason for the less favourable treatment was because of her precarious
immigration status, not her race.
The Respondent appealed to the EAT which found that the contract of
employment (whether initiated in Malawi, or in the UK) was not illegal at the
outset.
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HHJ Eady, like the Employment Tribunal below, considered the guidance in the
Court of Appeal case of Hall v Woolston Hall Leisure Ltd [2001] ICR 99 CA. In that
case, the Court recognised the following categories of illegality:
‘30. In two types of case it is well established that illegality renders a
contract unenforceable from the outset. One is where the contract is
entered into with the intention of committing an illegal act; the other
is where the contract is expressly or implicitly prohibited by statute …
31. In a third category of cases a party may be prevented from
enforcing it. That is where a contract, lawful when made, is illegally
performed and the party knowingly participated in that illegal
performance.’
In Patel v Mirza [2016] UKSC 42, the illegality principle was further developed
by the UK Supreme Court. Patel incorporated the concern of the Court as to the
relevance of public policy in Allen v Hounga [2014] UKSC 47. At § 101 in Patel,
Lord Wilson stated:
‘…one cannot judge whether allowing a claim which is in some way
tainted by illegality would be contrary to the public interest, because
it would be harmful to the integrity of the legal system, without a)
considering the underlying purpose of the prohibition that has been
transgressed, b) considering conversely any other relevant public
policies which may be rendered ineffective or less effective by denial of
the claim, and c) keeping in mind the possibility of overkill unless the
law is applied with a due sense of proportionality. We are, after all, in
the area of public policy. …’

Photo: © Nick Barounis
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Furthermore, determining whether a contract falls within the second category in
Hall requires a purposive construction of the statute (see § 40 in Patel).
Applying these principles to the facts, the contract in Okedina fell within the third
rather than the second category in Hall. The effect of sections 15 and 21 IANA
2006 was not to render any contract entered into by the employer with a person
whose immigration status was precarious void even if it led to criminal sanctions
(see § 49).
ERA 1996 at section 98(2)(d) provides for such a contract to be fairly terminated
where it transpires that a person has no right to work. That, in itself, supported
the Claimant’s case that the contract was not void. Here, the Claimant was not
knowingly complicit in the illegality and there was no challenge to the Claimant’s
knowledge of these matters. Therefore the Respondent’s appeal was dismissed.
For further discussion of the interplay between illegality, immigration status
issues and discrimination, see Section D below.
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Introduction
One of the unfortunate by-products of the hostile environment and the right
to work legislation is the creation of a sizeable underground ‘grey economy’ in
which less scrupulous employers exploit migrants who either lack permission
to work or whose permission to work is dependent on temporary forms of
immigration status or working for a particular employer, such as domestic
workers.
Undocumented migrants often turn to unlawful or precarious forms of
employment to support themselves and provide for their families. That said,
even documented migrant workers and some victims of trafficking enter the UK
lawfully under the Immigration Rules.
Migrant workers and victims of trafficking may be exposed to a variety of
employment-related ill-treatment, including:
1. Deductions from and failure to pay wages;
2. Denial of rest-breaks, weekends, holidays or holiday pay;
3. Ill-treatment, harassment and abuse (whether verbal, mental or physical);
4. Inadequate or unsuitable accommodation and/or living space;
5. Failure to provide payslips or other proof of wages;
6. Confiscation of property (ie. passport and other documents);
7. Other breaches of contract.
Migrants and their advisers seeking redress face a complex and untidy legal
landscape. Currently, there are no statutory remedies that are specifically
dedicated to the victims of migrant labour exploitation. This area has been
developed piecemeal on a case-by-case basis. Such remedies that are available
are particularly vulnerable a number of defences deployed by Respondent
employers.

Legal framework
The international definition of ‘human trafficking’ is found in Article 3(a) of the
Palermo Protocol 2000:
‘(a) “Trafficking in persons” shall mean the recruitment, transportation, transfer,
harbouring or receipt of persons, by means of the threat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the abuse of power or
of a position of vulnerability or of the giving or receiving of payments or benefits
to achieve the consent of a person having control over another person, for the
purpose of exploitation. Exploitation shall include, at a minimum, the exploitation
of the prostitution of others or other forms of sexual exploitation, forced labour or
services, slavery or practices similar to slavery, servitude or the removal of organs;’
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This comprises of three interlocking components:
• An action – the person concerned must have been subject to an act of
recruitment, transportation, transfer, harbouring or receipt – which is
achieved by
• A means – consisting of the threat or use of force or other form of
coercion, of abduction, of fraud, of deception, of abuse of power, of a
position of vulnerability, of giving or receiving payments or benefits to
achieve the consent of a person having control over another person – for
the purpose of
• Exploitation – sexual exploitation, forced labour or services, slavery or
practices similar to slavery, servitude, forced criminality or the removal of
organs.
Article 6(6) of the Palermo Protocol reads:
Article 6
Assistance to and protection of victims of trafficking in persons
…
5. Each State Party shall endeavour to provide for the physical safety of
victims of trafficking in persons while they are within its territory.
…
6. Each State Party shall ensure that its domestic legal system contains
measures that offer victims of trafficking in persons the possibility of
obtaining compensation for damage suffered.
The Council of Europe Convention on Action against Trafficking in Human
Beings 2005 (‘ECAT’) came into force in the UK on 1 April 2009. ECAT may be
applied by Courts and Tribunals in the UK where a claim concerns the rights
and entitlements of a victim of trafficking. It has been used to inform the
interpretation and application of domestic legislation, which must be consistent
with the UK’s obligations at international law. Its overall objectives are described
in Article 1.
The implementation of ECAT is to be achieved without discrimination and in a
way that promotes gender equality.
Article 12 provides for a minimum floor of support to be made available to
recognised victims including, among other things: ‘assistance to enable their
rights and interests to be presented and considered at appropriate stages of
criminal proceedings against offenders’ and consideration of their safety and
protection needs.
Article 15 sets out the requirements for compensation and redress:
Article 15 – Compensation and legal redress
1 Each Party shall ensure that victims have access, as from their first
contact with the competent authorities, to information on relevant
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judicial and administrative proceedings in a language which they can
understand.
2 Each Party shall provide, in its internal law, for the right to legal
assistance and to free legal aid for victims under the conditions provided
by its internal law.
3 Each Party shall provide, in its internal law, for the right of victims to
compensation from the perpetrators.
4 Each Party shall adopt such legislative or other measures as may be
necessary to guarantee compensation for victims in accordance with the
conditions under its internal law, for instance through the establishment
of a fund for victim compensation or measures or programmes aimed at
social assistance and social integration of victims, which could be funded
by the assets resulting from the application of measures provided in
Article 23.

In addition, under the heading of investigation, prosecution and procedural law,
Article 30 provides:
Article 30 – Court proceedings
In accordance with the Convention for the Protection of Human Rights
and Fundamental Freedoms, in particular Article 6, each Party shall adopt
such legislative or other measures as may be necessary to ensure in the
course of judicial proceedings:
a the protection of victims’ private life and, where appropriate, identity;
b victims’ safety and protection from intimidation,
in accordance with the conditions under its internal law…

The European Convention on Human Rights 1950 also contains relevant law.
Article 4 ECHR provides, as far as relevant:
1. No one shall be held in slavery or servitude.
2. No one shall be required to perform forced or compulsory labour.
The prohibitions listed in Article 4 are hierarchical, with ‘slavery’ being the most
severe condition, followed by ‘servitude’, then forced or compulsory labour. While
neither the 1950 Convention nor the ECAT define these terms, relevant guidance
was provided in Siliadin v France (Appl 73316/01) (2005) 43 EHRR 287 where the
ECtHR held:
• ‘Slavery’ should be defined in keeping with Article 1 of the Slavery
Convention 1926, as ‘the status or condition of a person over whom any
or all of the powers attaching to the right of ownership are exercised.’
• ‘Servitude’ by contrast does not require that the subject is owned, but
they must be forced to work, required to live on another’s property and
be unable to alter their condition (§ 123).
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The International Labour Organisation Forced Labour Convention (Convention
29) 1930 provides that ‘forced labour’ means:
…all work or service which is exacted from any person under the menace
of any penalty and for which the said person has not offered himself
voluntarily.

This creates 2 legal requirements:
• That the person is working under the menace of penalty; and
• Their services must not be given voluntarily.
As for the first limb of the test, the Administrative Court considered the meaning
of this requirement further in the immigration judicial review case of R. (on the
application of Saadawi) v Secretary of State for the Home Department [2017]
EWHC 3032 (Admin) and found that poor pay, living conditions and/or excessive
work load, could not amount to ‘menace of penalty’ (see § 30). If a person is
working in such conditions out of necessity, this will not necessarily mean that
they are working involuntarily (§ 31).
See ILO Indicators of Forced
Labour, http://www.ilo.org/
wcmsp5/groups/public/---ed_
norm/---declaration/documents/
publication/wcms_203832.pdf,
last accessed 26 April 2018.

35

Victims of modern slavery –
Competent Authority guidance
Version 3.0 21 March 2016,
available here: https://assets.
publishing.service.gov.uk/
government/uploads/system/
uploads/attachment_data/
file/521763/Victims_of_
modern_slavery_-_Competent_
Authority_guidance_v3_0.pdf
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On the second limb, the quality of consent matters and should be assessed on
the facts of each case (according to the ECtHR case of Chowdury v Greece (Appl
21884/15) (30 March 2017, unreported), where, although the 42 Bangladeshi
seasonal agricultural workers had consented to their employment, that did not
prevent their employer’s abuse and exploitation being deemed ‘forced labour’).
The ILO has published indicators of forced labour and holds the view that if 2 of
the indicators are present, that is sufficient to establish its presence.35
The effect of Article 10 of the ECAT is to require the UK Competent Authority
to identify victims of trafficking by a two-stage procedure involving an
initial consideration to a low standard of proof followed by a more detailed
examination of the case on balance of probabilities. The Competent Authority
must follow the Home Office policy guidance, which sets out in some detail the
factors that need to be considered when determining a person’s claim to be a
victim of trafficking for immigration purposes.36
The EU Trafficking Directive 2011/36/EU imposes obligations on Member States
and creates enforceable rights for individuals against the State. Courts and
Tribunals must interpret domestic law in accordance with the Directive. Article 17
provides:
Article 17
Compensation to victims
Member States shall ensure that victims of trafficking in human beings
have access to existing schemes of compensation to victims of violent
crimes of intent.

85

SUPPORTING MIGRANT WORKERS

SECTION D:
MODERN
SLAVERY

The Modern Slavery Act 2015 (‘MSA 2015’) creates a new criminal offence
of human trafficking (extending the previous offence under the Asylum and
Immigration (Treatment of Claimants, etc.) Act 2004) and modern slavery,
empowers criminal courts to make compensation orders against traffickers
in order to compensate their victims. Section 45 of MSA 2015 provides for a
statutory defence to criminal offences for victims of modern slavery.

Practical considerations
Overview

See http://athub.org.uk/.

37

The Anti-trafficking and Labour Exploitation Unit (‘ATLEU’) has produced an
online knowledge base (‘ATHUB’) with a range resources for both lawyers
and non-lawyers covering compensation for victims of trafficking.37 I highly
recommend it (in particular see the section on ‘Supporting victims through
litigation’ for guidance on some of the practical issues of working with vulnerable
trafficked clients). I am indebted to the resources available on ATHUB for what
follows.

Avenues for compensation
The main sources of compensation for victims of trafficking are:
• The trafficker / exploiter;
• The State: for failure to protect the victim (including damages for a
breach of 1950 Convention rights under section 8 of the Human Rights
Act 1998);
• The Criminal Injuries Compensation Authority (‘CICA’) for victims of
crime.
It is also possible for victims to be compensated by order of a criminal court
(although this is instigated via an application by the prosecutor).
All of the above claims may overlap and simultaneous claims are possible.
The majority of civil or employment law claims will be against the trafficker /
exploiter. Some initial points to consider include:
• The victim’s wishes: Even if the victim has a legal claim with merit and
funding, they may be reluctant or unwilling to bring a claim against their
trafficker / exploiter within the necessary deadline/s or at all. Advisers
should adopt a sensitive approach but also must ensure that appropriate
records are kept of any advice and instructions;
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• The victim’s privacy and safety: if the victim wishes to avoid any contact
with their trafficker, the completion of the Employment Tribunal’s form
for bringing a claim (ET1) presents a problem in that it requires claimants
to provide their name and address or the claim will be rejected. A
‘courtesy of’ address may be used but this should be discussed with the
Tribunal;
• Whether the trafficker can be identified and located. In order to bring a
claim in either the civil courts or employment tribunal, a claimant must
specify the identity of the defendant / Respondent and their address.
Some victims may not have this information or may have a variety of
names and spellings. (ATLEU suggest providing all the variations of a
person’s name to avoid the claim being barred if the only listed name is
incorrect);
• Whether the trafficker has assets in the UK that could be put towards
meeting an order for compensation. Usually the main asset will be the
person’s home, if they own a property, but may also include vehicles
and cash in bank accounts. Earnings from employment may also be
targeted through court orders. Legal Help may be able to fund an asset
investigation report on the proposed Respondent/s;
• Legal aid: the victim and/or support agencies involved may require
considerable assistance to apply for and retain legal aid.

As discussed below, even if the basis of a civil or employment law claim is
established, compensation may be reduced or extinguished entirely in certain
cases if the contract (or part of it) is found to be illegal.
One potential advantage of bringing a claim is that this may form the basis of
discretionary leave for the victim to remain in the UK while the claim (and any
appeal) is pending.

Where to bring a claim
Victims of trafficking or modern slavery who are seeking compensation from their
trafficker / exploiter may have to choose whether to bring their claim/s in the civil
courts or the Employment Tribunal or both.
This choice is of fundamental importance for several reasons. Very different time
limits apply to each forum:
• In the Employment Tribunal, claims must be brought within 3 months
(less a day) of the act complained of, or if the acts form a series, within
3 months (less a day) of the last act in the series, unless the Tribunal
decides to extend time in very restricted circumstances. Damages for
unlawful deduction claims are capped at 2 years’ back pay and damages
for breach of contract capped at £25,000;
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• In the civil courts, claims based on breach of contract must be brought within
6 years of the act of breach. Damages may be recovered over a period of 6
years, counting backwards from the date on which the claim form was issued
(subject to arguments about the effect of section 32 Limitation Act 1980 where
a Defendant has concealed the person’s right to bring a claim, see above at
Section A, Unpaid wages). A claim for discrimination in the civil courts should
be brought within 6 months of the act complained of, or if the acts form a series,
within 6 months of the last act in the series.
If a claimant brings a breach of contract claim in the Employment Tribunal, and later
realises that the value of their claim exceeds the compensation cap, they will lose
the right to claim for the excess. A claimant in this situation cannot abandon the
Employment claim and commence a civil claim instead as the Tribunal judgment brings
the claim to an end.
Below is a table of considerations in each forum, covering the types of complaint they
handle, time limits and limits on the value of claims.

TABLE 4: CLAIMS AGAINST TRAFFICKERS IN THE EMPLOYMENT TRIBUNAL & CIVIL COURTS

TYPES OF CLAIM

TIME LIMITS

ISSUE
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EMPLOYMENT TRIBUNAL

CIVIL COURTS

• Short limitation periods of three months
less a day, subject to extensions in very
limited circumstances.
• Damages for unlawful deductions
(including wages and holiday pay) are
limited to 2 years.
• Time runs from last in series of
deductions.

• Comparatively long limitation periods.
• Six years for contractual claims.
• Six months for discrimination claims.
• Subject to extensions in very limited circumstances.
• Limit of 6 years of damages for back pay claims
subject to possible extension where fraud or
concealment occurs.
• Time runs from date of first breach of contract (if
series breaches are alleged).

• Deals with full range of employment
related statutory claims.

• Only employment claims that amount to a breach of
contract or discrimination can be pursued in the civil
courts. For example, holiday pay is all but excluded.
• Can deal with non-employment claims (such as claims
by children or on behalf of victims of the sex-trade).
• Can deal with personal injury, harassment and
restitution of profit claims (where there is no clear
contract).

• Breach of contract claims can only be
brought after termination.

• Breach of contract claims can be brought before
termination.

• If claim does not involve breach of
contract, employer cannot bring a
counter-claim.

• As all employment claims (other than discrimination)
require breach of contract, employer may bring a
counter-claim.
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PROCEDURE

COMPENSATION

ISSUE
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EMPLOYMENT TRIBUNAL

CIVIL COURTS

• Interest may be awarded on damages
for discrimination (but not for breach of
contract).
• Interest on unpaid Tribunal awards only
accrues from 42 days after judgment.

• Interest may be claimed on damages for both
discrimination and/or contractual claims.
• Interest accrues on unpaid judgment debts after 14
days unless the Court orders otherwise.

• Limit of £25,000 for breach of contract
claims.

• No limit.
• Claims valued at £100,000 or below (or personal injury
claims of under £50,000 must) must be brought in the
County Court.
• Claims valued at over £100,000 (or if less, claims that
are complex or have an important public interest)
should be brought in the High Court.

• Limit of 2 years’ back pay for unpaid
wages.

• No limit.
• Venue considerations as above.

• Less formal hearing and environment
than the civil courts.
• Special measures available upon
application.

• Environment is more formal and may be intimidating
for vulnerable parties.
• Special measures available upon application.

• Better organised and more
accommodating and accessible hearing
centres.

• County court administration may be disorganised
leading to delays and other prejudice. Hearing rooms
less adaptable.

• Faster listing for trial (normally within
9 months although this has been rising
since fees were abolished).

• Slower listing. Trials in multi-track cases may take 1 – 2
years to complete.

• Lower risk of costs orders against the
claimant if claim fails.

• High risk of costs order against the claimant if claim
fails, (although legally aided litigants will be protected
from enforcement of any adverse costs order by LASPO
2012).
• Level of cost risk varies according to track (small
claims, fast track, multi-track).
• Cost pressure on Defendant if claimant is legally
aided.

• Legal Help available for actual /
potential victims of trafficking but does
not include advocacy. Contribution from
Claimant not always required.
• Exceptional Case Funding (‘ECF’)
available for advocacy.
• Legal aid certificate available for
appeals to the EAT.
• Statutory charge applies only if legal
aid certificate or ECF obtained.

• Legal aid certificate available but obtaining it is timeconsuming. Claimant needs to pay contribution
toward certificate.
• Legal Help unavailable.
• Statutory charge applies.
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Anti-trafficking and Labour Exploitation Unit
(‘ATLEU’) cases
ATLEU is a charity with offices in London and Birmingham an impressive record of
litigating on behalf of exploited migrant workers and victims of trafficking. As a
result, it has generated a number of the most significant cases in this area.

Procedure
In Puthenveetil v Alexander and George UKEATPA/0125/14/LA (unreported),
the EAT held that it may be an error of law to refuse to delay an Employment
Tribunal hearing in order to allow the claimant, who was a claimed victim of
trafficking, to apply for legal aid.
The case of Hemdan v Ishmail and Al Megraby UKEAT/0021/16/DM involved
a Claimant who alleged that she was enslaved by the Respondents after being
brought to the UK from Egypt, that she was underpaid and had restricted access
to food and basic freedoms. Criminal trials had resulted in acquittals of both
the Respondents (after a retrial in respect of the second Respondent). On the
back of the acquittals, the Respondents applied for deposit orders requiring
the Claimant to make payment to the Tribunal before she could pursue her
claims for discrimination, unfair dismissal and breaches of the WTR 1998. The
Tribunal made the deposit orders and required the Claimant to pay £225 within
3 months, which she was unable to do. On the Claimant’s appeal, at § 25 of the
judgment, the President of the EAT concluded that in light of the obligations of
the ECAT which require victims of trafficking to be supported and have access to
legal redress and compensation against traffickers, a deposit order made by the
Tribunal impeded the Claimant’s access to justice and should be set aside. As the
EAT commented at § 17:
An order to pay a deposit must accordingly be one that is capable
of being complied with. A party without the means or ability to pay
should not therefore be ordered to pay a sum he or she is unlikely to be
able to raise.

The EAT reduced the deposit orders to a nominal £2. While the claim was allowed
to proceed if those sums were paid, as a result of the deposit orders, the Claimant
was at continuing risk of an adverse costs order if her claims failed.

Discrimination and illegality
In Allen v Hounga [2014] UKSC 47, the Claimant was a 14-year-old from Nigeria,
brought to the UK by the Respondents who promised her education and a wage
of £50 per month. The Respondents obtained false identity documents for the
Claimant by claiming fraudulently that she was a relative and older than she
was. The Claimant entered the UK and worked in the Allen’s home illegally for
18 months. She did not receive any wages and following an abusive episode
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she was thrown out of the house summarily dismissed. The Claimant brought
a claim for breach of contract, unpaid wages, holiday pay, unfair dismissal and
race discrimination (on grounds of nationality) in the Employment Tribunal.
(The claim did not initially include the Allen’s address because the Claimant was
unaware of it).
The Tribunal dismissed the Claimant’s contractual claims as the contract was
deemed illegal, but upheld her discrimination claim in respect of her dismissal
and found that the first Respondent had seriously physically abused the Claimant.
The EAT refused the Respondent’s appeal but the Court of Appeal overturned the
Tribunal’s decision and found the contract of employment was illegal and the
Claimant could not rely upon it in her discrimination claim.
The sole remaining challenge before the UK Supreme Court was to the Court
of Appeal’s finding that the defence of illegality defeated the Claimant’s
discrimination claim.

See Lord Hoffmann’s
judgment in R v Lyons [2003] 1
AC 976 at § 27.

38

The UK Supreme Court concluded that the Claimant was effectively a victim of
trafficking and in light of the UK’s obligations at international law to ensure that
such claimants had protection, access to a remedy and compensation under
Article 15 of ECAT, there were strong policy factors that favoured allowing her
discrimination claim to proceed despite the fact that it was inextricably linked to
an illegal contract of employment. There was strong presumption that English
law should be interpreted in accordance with international law.38
To hold otherwise would give licence to ‘employers’ to enter into illegal contracts
and discriminate against employees at will.
In the views of Lords Hughes and Carnwath, there was insufficient close
connection between the Claimant’s immigration offences (of deception,
overstaying and illegal working), and her claim for discrimination. To allow Ms
Hounga to recover for being wronged in discrimination would not condone her
unlawful conduct, which was merely the context for the discriminatory dismissal
(§ 67).
The approach in Hounga broadens the scope for bringing discrimination
claims and takes a more liberal, Claimant-friendly approach than Vakante
(see above, although on different facts) such that certain illegal workers may
bring discrimination claims if they are abused or ill-treated, where it would be
inconsistent with the UK’s international obligations for Courts to bar their claims
due to the illegal nature of the underlying employment contracts.

Race discrimination
Claimants who scale the initial hurdle of ‘illegality’ will be allowed to bring their
claims in discrimination. However, they may face a further difficulty when they
are required to show that they have been discriminated against ‘because of’ their
race, ethnicity or national origins, rather than due to their vulnerable social and
economic status.
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If the evidence suggests that the latter reason is what motivated the
discriminatory conduct complained of, the conduct will be found to be lawful and
a claim for discrimination will fail.
In Taiwo v Olaigbe [2016] UKSC 31, the question for the court was whether
discrimination on the grounds of immigration status equated to unlawful
discrimination on the basis of ‘nationality’ for the purposes of EA 2010.
Taiwo concerned 2 domestic workers who were exploited, abused and underpaid
by the families employing them. The abuse of Ms Taiwo was described as
‘systematic and callous exploitation,’ and included the following:
She was slapped and spat at; she was mocked for her tribal scars and
her poverty, and called a “crazy woman”.
The Claimants claims for NMW, unlawful deductions from wages, failure to
provide rest breaks and failure to provide a written statement of employment
terms were successful, but the Tribunals dismissed their claims for discrimination.
The UK Supreme Court held that while discrimination because of a person’s
‘nationality’ is unlawful, that protection does not extend to immigration status
in the UK, which is a much wider category than EA 2010 seeks to protect (see §§
21 to 26). Where a person is treated less favourably because of their vulnerable
immigration status, that is not the same as being ill-treated on the basis of
nationality or origin.
Ultimately, it is crucial that the Claimant’s race is identified in a way that is
consistent with the evidence of what caused the less favourable treatment. This
can be problematic in cases like this, where the perpetrators were also non-British
nationals.
It is worth noting that the Court highlighted a yawning gap in the protections
available to exploited migrant workers:
34. …these appeals must fail. This is not because these appellants do
not deserve a remedy for all the grievous harms they have suffered. It is
because the present law, although it can redress some of those harms,
cannot redress them all. Parliament may well wish to address its mind
to whether the remedy provided by section 8 of the Modern Slavery
Act 2015 is too restrictive in its scope and whether an employment
tribunal should have jurisdiction to grant some recompense for the
ill-treatment meted out to workers such as these, along with the other
remedies which it does have power to grant.

NMW claims
In Mruke v Khan [2018] EWCA Civ 280, the Claimant brought claims for failure to
pay NMW, holiday pay, no rest breaks, direct and indirect race discrimination and
harassment, and unfair constructive dismissal.
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The Claimant was black and came to the UK from Tanzania to work in the
Respondent’s home supporting the Respondent’s 2 disabled children. The
Respondent had previously lived in Tanzania. The Claimant was apparently
paid £10 per month (or 33 pence per hour) and raised further allegations of
mistreatment.
The case had a long procedural history (having started in 2010) including a
criminal trial arising from the same facts as the employment claim. That was
followed by a successful appeal against conviction and a retrial that ended with
the Respondent being acquitted. The Claimant was supported by ATLEU and the
migrant domestic workers charity, Kalayaan.
The Tribunal allowed the Claimant’s claims for unpaid wages, failure to pay
minimum wage, holiday pay and rest breaks but rejected the Claimant’s claims
for direct race discrimination on the basis that the reason for the ill-treatment
was because of the Claimant’s low social status, not her Tanzanian nationality.
The Claimant’s constructive unfair dismissal claim failed because she was not
aware of her entitlement under the NMWA 1998 and therefore she could not
have resigned in specific response to a failure to pay her minimum wage.
The EAT upheld the conclusions of the Employment Tribunal.
On appeal against the dismissal of the Claimant’s claims for direct race
discrimination and constructive unfair dismissal, the Court of Appeal concluded:
1. The reason why the Respondent had employed the Claimant was due to
her socio-economic characteristics (of being uneducated, illiterate and
very poor). This did not necessarily mean that the conditions she was
exposed to amounted to discrimination on the basis of national origin.
Her national origin was separable from her economic status (§ 45);
2. The Tribunal was wrong to reject the Claimant’s claim for a breach of
the implied term to pay her NMW. The purpose of the NMWA 1998
(described by the Court as ‘social legislation’) was to protect workers who
are vulnerable to exploitation due to their illiteracy and/or ignorance of
their legal rights (§ 73). The Claimant was clearly a prime example of the
type of employee who required such protection. That purpose had to be
given full effect and it was wrong for the Tribunal to hold the Claimant’s
ignorance of her legal rights against her by rejecting the argument that
she resigned in response to the Respondent’s failure to pay her properly;
3. In a constructive dismissal case, even where a Claimant does not
specifically state the reasons for leaving their employment, a Tribunal
may conclude that the Claimant must have resigned due to the
employer’s conduct, particularly where that conduct is egregious or
the collection of acts are obviously or ‘shockingly’ bad (§§ 82 to 84).
This was so, despite the fact that the evidence here suggested that the
Respondent’s withholding of pay from the Claimant was a reason for
her to stay rather than to leave her employment, (because she could not
afford to run away and support herself (see § 77)).
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The Court of Appeal therefore dismissed the Claimant’s appeal against the
Tribunal’s rejection of her race discrimination claim but allowed the Claimant’s
appeal against the Tribunal’s rejection of her unfair constructive dismissal
claim. Due to the passage of time and the lack of anything to suggest that the
dismissal had been fair, the Court of Appeal substituted its own judgment that
the Claimant had been unfairly dismissed.
Mruke is a significant case due to the common-sense and relatively flexible
approach taken to the requirement of causation in a constructive dismissal claim
where there has been serious abuse.
The Court recommended that ‘social legislation’ designed for the benefit of
persons who are unlikely to be aware of their legal rights must be interpreted in
a way that advances the intentions behind the law. That is a welcome principle
that could potentially apply across a spectrum of claims for basic employment
rights.

Enforcement
In R (Tirkey) v The Director of Legal Aid Casework & Anor [2017] EWHC 3403
(Admin) (21 December 2017), the Claimant was a domestic worker with an
Indian couple, Mr and Mrs Chandhok, who brought her to the UK in 2008 on
a valid visa. The Claimant worked for the Chandhoks 18 hours a day for over 4
years ‘in conditions of servitude’. She earned 41 pence per hour. She was a victim
of trafficking.
The Claimant brought claims in the Employment Tribunal against the Chandhoks
and was granted Exceptional Case funding by the Legal Aid Agency. The Tribunal
found that the Chandhoks had failed to pay the Claimant NMW. They were
ordered to pay her the sum of £183,773.53 as unlawful deductions from wages.
The Tribunal also found that the Claimant had been unfairly dismissed, harassed
on the grounds of her race and subjected to indirect discrimination on grounds of
religion. There were further breaches of the WTR 1998. An additional £82,762.61
was awarded in respect of these claims, bringing the total award to £266,536.14.
(The Respondent’s appeal to the EAT, Chandhok v Tirkey UKEAT/0190/14/KN,
established the novel point that ‘caste’ could form the basis of ‘race’ for the
purposes of a discrimination claim under the EA 2010).
ATLEU referred the case to Freshfields for the purposes of enforcement on a
pro bono basis (a standardised arrangement which they have established).
Immediately after the Tribunal’s liability decision was given, Freshfields
registered the judgment at the Central London County Court and made an
urgent application to that Court for an interim charging order on the Chandhok’s
residential property (their main asset). Due to a clerical error at the County Court,
the application was overlooked by which time the Chanhoks had transferred the
title of the property into the name of a third party, frustrating enforcement.
In the event, Freshfields were able to recover some £35,702.80 from the
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Chandhoks. As the Claimant was in receipt of legal aid, the Lord Chancellor
exercised a statutory first charge over the amount of compensation recovered.
After the statutory charge, nothing was left of the award to the Claimant.
The Claimant brought a challenge to the Lord Chancellor’s statutory charge,
arguing that it was contrary to her rights under Articles 4, 6 and 14 and Article 1
Protocol 1 of the ECHR, the Charter of Fundamental Rights and the EU Trafficking
Directive.
The High Court dismissed the Claimant’s challenge and held that the statutory
charge did not infringe her various Convention rights, despite evidence that the
exercise of the charge had led to deterioration in the Claimant’s psychiatric
condition.

See Hornsby v Greece (1997)
24 EHRR 250 and Stankov v
Bulgaria (2009) 49 EHRR 7.

39

See Rantsev v Cyprus and
Russia (2010) 51 EHRR 1, in
which the Court found at § 282
that trafficking as defined in the
ECAT fell within the scope of the
prohibitions in Article 4 ECHR.

40

See Chowdury and others v
Greece.

41

On Article 6 ECHR, ECtHR authorities39 on the right of access to a Court were not
relevant since the UK Courts had provided access plus a means for enforcement
of the judgment which the statutory charge had not prevented giving effect to.
Article 6 did not operate as a guarantee to a litigant that they would recover any
amount from a defendant (§ 27).
The Court rejected the argument that Article 4 of the ECHR, which prohibits
slavery, servitude and forced labour, required not only the protection of
victims but also compensation. ECtHR case law suggested that Article 4 ECHR
required that the safeguarding of victims or potential victims must be practical
and effective40 and that victims of trafficking are entitled to the right to
compensation.41
However, domestically, the requirements of Article 15 of the ECAT did not
amount to an unconditional requirement on the State to compensate victims of
trafficking. Adequate guarantees in the form of civil procedures were provided
under UK law.
As for the argument under Article 1 Protocol 1 of the ECHR, the right to peaceful
enjoyment of possessions, the award was not a ‘possession’ and even if it was,
the right was qualified and could be interfered with in the public interest in order
to fund the legal aid system, the rules of which the Claimant had agreed to.
As for Article 14 of the ECHR, the non-discrimination principle, the statutory
charge has a significant impact on any litigant in receipt of legal aid and so did
not disproportionately affect the Claimant as a victim of trafficking.
Under Article 47 of the EU Charter of Fundamental Rights, the Court rejected the
argument that this right was broader than Article 6 ECHR in terms of securing an
effective remedy.
Finally, Article 12 of Directive 2011/36/EU applies only to criminal proceedings
not civil ones. (For a more flexible view on the scope of the Directive, see the case
of A v Abu below).
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Reyes (Secretary of State for
Foreign and Commonwealth
Affairs and another intervening)
[2017] 3 W.L.R. 923.
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Domestic workers
Migrants on Overseas Domestic Worker (‘ODW’) visas have been particularly
vulnerable to exploitation and abuse as the conditions of their leave to remain
were previously tied to their employer. Following campaigning pressure, the
government changed the Immigration Rules to permit ODWs to change their
employer within the period of their 6 month visa. ODWs frequently lack social ties
to the UK and are at work in private homes away from public scrutiny. Further
legal problems can arise when domestic workers are employed by diplomats.42
In A v Abu [2017] EWHC 1946 (QB), the Claimant was recognised as a potential
victim of trafficking. She worked for Mr and Mrs Abu, a supervisor in the medical
sector and a civil servant, respectively. She was paid around £3,000 for 9 years’
work as a domestic worker in their family home (doing the child care, school run,
ironing, cooking and cleaning). She was afforded limited freedoms.
She brought a civil claim for breach of the implied term of entitlement to NMW in
the High Court (based upon section 1 of the NMWA 1998) and related unlawful
deductions from wages. The underpayments totalled £238,498.80.
The Claimant sought adjustments to modify the trial procedure given her
vulnerability and the allegations of trafficking. She relied on her Article 6 ECHR
rights to a fair hearing, as read against the Articles 11(4) and 12 of the EU
Trafficking Directive, which require the prevention of visual contact between
victims and traffickers when giving evidence (albeit in the context of criminal
proceedings). The Court (sitting at the Royal Courts of Justice) granted and,
with some difficulty, provided appropriate adjustments including screening and
separate entrances and exits.
The Court noted that the Claimant’s vulnerability and her dependence upon
her employer for her lawful immigration status made it harder for her to avoid
exploitation.
The Defendants argued that the Claimant was a ‘family worker’ and therefore
exempt from the right to receive NMW.
The Court concluded that the Defendants case lacked credibility. They could not
rely on defence under regulation 57(3) of the NMW Regulations 2015 because they
had made deductions from the Claimant’s wages for accommodation and meals.
Such services were supposed to be for free if she was genuinely part of the family.
In summary, Master McCloud concluded:
Her circumstances in the Abu household were oppressive servitude,
done in clear breach of the NMWA and fell short of the standards
which the law of the land requires as a basic minimum for the dignity
of the worker and their remuneration.
The Defendant’s defence to the NMWA claim was struck out and that claim was
allowed, with damages to be assessed. Other claims in the litigation (including of
harassment) were yet to be determined.
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Other relevant case law
DJ Houghton (‘Happy Eggs’)
The case of G v DJ Houghton Catching Services Ltd [2016] EWHC 1376 (QB)
concerned claims for breach of contract, unpaid wages under the Agricultural Wages
Act 1948 (which were set at a higher rate than the NMW), negligence, harassment
and assault against a company, its director and secretary plus human rights claims
against the Gangmasters Licensing Authority (‘GLA’), a statutory regulator.
Six claimants had been trafficked from Lithuania to the UK and subjected to
severe labour exploitation as chicken catchers for ‘the UK’s worst gang-master’
(according to the GLA). The farms on which the claimants worked produced eggs
for high street brands, including ‘Happy Eggs’. A further 10 claimants had their
claims against the same Defendants stayed behind 6 lead cases.
The claim against the GLA was for damages under the Human Rights Act 1998
pursuant to sections 7 and 8.
The parties made applications to strike out each other’s statements of
case. The High Court concluded that the Houghtons had no real prospect of
successfully defending against the claim under the 1948 Act, given that the
evidence suggested that their accountants had not been provided with sufficient
information to calculate the hours and shifts completed by their workers (§ 19).
The Claimants claimed for various breaches of applicable GLA standards, such
as withholding of wages, and for poor facilities for washing, resting, eating and
accommodation that was unfit for human habitation. They were assisted by
detailed findings from a GLA licensing decision which condemned the practices of
the Houghtons’ business and made adverse credibility findings against them. The
High Court ordered that the Defendant’s defence to these claims (except for the
claim about the condition of the Claimant’s accommodation) be struck out.
The Court refused to strike out a variety of personal injury claims brought by the
Claimants but clarified that they would require robust case management in order
to keep costs proportionate to the issues in dispute.

See Gangmasters agree to pay
more than £1m to settle modern
slavery claim, the Guardian,
https://www.theguardian.
com/uk-news/2016/dec/20/
gangmasters-agree-1m-payoutto-settle-modern-slavery-claim,
last accessed 1 April 2018.

43

See http://www.gla.gov.uk/
our-impact/appeals-against-thegla/, last accessed 1 April 2018.

Following the High Court’s judgment on these preliminary issues, the claim was
settled for over £1 million including compensation and legal costs.43 Although
it is unclear from the case report, it might be assumed that the claimants had
brought their claims under Conditional Fee Agreements backed by After the
Event (‘ATE’) Insurance. For obvious reasons it is unclear how the settlement was
broken down in terms of compensation and costs. However, it is worth advisers
taking note that there are some advantages to the CFA funding model when
bringing a claim with reasonable merit against solvent corporate Defendants.44

44
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CONCLUSION:
Looking back over the previous sections, the picture that emerges is both
daunting and energising in roughly equal measure.
Technological change has altered the landscape of employment litigation,
government policy changes have tightened the restrictions on migrant workers
and advisers must adapt by developing skills that cut across traditional
boundaries of legal expertise. The Windrush scandal has demonstrated the need
for integrated advice and support for those most affected by the government’s
hostile environment.
While challenges abound, there is significant scope for using international law
in litigation to push the boundaries of the existing legal framework, protect the
rights of the vulnerable and ensure that they are adequately compensated.
The areas of overlap between employment, human rights and immigration law
are numerous and the skill-set required in these cases is widening.
I hope that you have found this publication useful in grappling with the legal
rights available to migrant workers. Good luck enforcing them.

Contact: bamunwa@36civil.co.uk.
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APPENDIX 1:

LIST OF KEY
STATUTES

International
Slavery Convention 1926;
International Labour Organisation Forced Labour Convention (Convention 29)
1930;
Universal Declaration of Human Rights 1948;
International Covenant on Civil and Political Rights 1966 (‘ICCPR’);
International Covenant on Economic, Social and Cultural Rights 1966 (‘ICESCR’);

Regional
European Convention for the Protection of Human Rights and Fundamental
Freedoms 1950;
UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially
women and children, supplementing the UN Convention Against Transnational
Organisational Crime, (known as Palermo Protocol 2000);
Charter of Fundamental Rights of the European Union 2000 (‘CFR’ or ‘Charter’)
Working Time Directive (2003/88/EC);
Council of Europe Convention on Action against Trafficking in Human Beings
(‘ECAT’) 2005;
Directive 2011/36/EU on Preventing and Combating Trafficking in Human Beings
and Protecting its Victims (‘EU Trafficking Directive’).

Domestic
Agricultural Wages Act 1948;
Immigration Act 1971 (‘IA 1971’);
European Communities Act 1972 (‘ECA 1972’);
Limitation Act 1980 (‘LA 1980’);
British Nationality Act 1981 (‘BNA 1981’),
Trade Union and Labour Relations (Consolidation) Act 1992 (‘TULR(C)A 1992’);
Employment Rights Act 1996 (‘ERA 1996’);
National Minimum Wage Act 1998 (‘NMWA 1998’);
Working Time Regulations 1998 (SI 1998/1833);
Human Rights Act 1998 (‘HRA 1998’);
Immigration, Asylum and Nationality Act 2006 (‘IANA 2006’);
Equality Act 2010 (‘EA 2010’);
Modern Slavery Act 2015 (‘MSA 2015’);
National Minimum Wage Regulations 2015 (SI 2015/621);
Immigration (European Economic Area) Regulations 2016 (SI 2016/1052).
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EXERCISE 1:
ELBOW
GREASE

Aisha works 6 days a week with Elbow Grease, a cleaning agency / online
application that recruits its ‘grime busters’ via an online application. Over 500
grime busters are signed up to the service and work at a variety of sites across
several cities in the UK.
Aisha’s standard contract runs to 45 pages of densely typed legal prose. It
contains the following clauses:
“2.2.3. You agree that you are a self-employed independent grime
buster and that nothing in this agreement shall render you an
employee, worker, agent or servant of Elbow Grease and you shall not
hold yourself out as such.
2.2.4. You agree that you have taken legal advice on the contents
of this Licensing Agreement and by signing it you expressly and/
or impliedly accept that you are bound by the terms of clause 2.2.3
above.
…
5.1 We act as your agent for the purpose of introducing you to the
Customer in order to fulfil the grime busting Services you provide to
them.
…
7.4 For the avoidance of doubt, Elbow Grease is under no obligation
to provide you with a minimum amount of Customers or requests for
grime busting Services.
7.5 There is no obligation on you to provide grime busting Services at
the request of Elbow Grease nor shall you be subject to any detriment
for refusing to accept any such requests.”

Having fallen out with Elbow Grease after she complained about poor working
conditions, Aisha has brought a claim against the company for unpaid wages,
outstanding holiday pay, unfair dismissal and sexual harassment (she alleges
that, the coordinator, Stuart, approached her on site on a number of occasions
and demanded that she attend a dinner date with him). Elbow Grease have
denied the claims. They argue that Aisha is not a worker nor an employee.
Aisha attends an advice appointment. What questions would you ask
Aisha?
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EXERCISE 2:
MyRide
Adrian is a driver with MyRide, a ride hailing service provided via an online app.
MyRide are being sued in the Employment Tribunal by a set of MyRide drivers
who are seeking to establish that they are ‘workers’ entitled to holiday pay, rest
breaks, National Minimum Wage and to claim for unlawful deductions from
wages.
Adrian is concerned that he does not want to acquire ‘worker’ status. Although
he recognises the benefits it has for some, the arrangement does not suit him as
he would rather have the flexibility to maintain several contracts with ride hailing
apps at the same time as he can make more money throughout the year.
Adrian comes to you for advice as he has heard that certain parts of his contract
may suggest that he is in fact a worker.
The contract reads:
59.1.2 The Driver may, at his own discretion, cost and expense, appoint
a substitute to perform any given MyRide ride. MyRide operates a
relaxed policy whereby there is no need to contact Headquarters in
advance of such substation. You may directly engage a substitute on
such terms as you wish (although we do request that you avoid hiring
violent criminals, disqualified drivers and persons over the drink drive
limit). You are responsible for your substitute’s performance of the
riding experience and you will be liable for any fault, accident, loss or
damage, howsoever caused or inflicted and you accept that such acts
or omissions will be treated as your own under this Agency Licence
Agreement.
1. Adrian has never used clause 59.1.2 before, but he has heard from several
MyRide drivers that when they did use it, MyRide kept to their word and
did not raise any issues. Adrian asks for your opinion of the effect of
clause 59.1.2.
2. During your discussion, Adrian tells you that he has never been asked to
produce immigration documents, that he does not have leave to remain
and has been working in breach of section 24B IA 1971.

a. Does MyRide have to check Adrian’s right to work?

b. Would your answer be any different if MyRide loses the litigation
and Adrian is re-classified as a ‘worker’?
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EXERCISE 2:
MyRide
c. If Adrian had permission to work, but was denied paid holiday
and discouraged from taking leave, how far back can he claim for
his unused and unpaid holiday entitlement?

d. Where could he bring a claim for holiday pay?

e. Why?
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EXERCISE 3:
PLANET
BURGER

The kitchen staff at Planet Burger are called by management to attend a
meeting. They are all sent the same message, stating that they are required to
attend for an update on important food safety issues and the dangers of cooking
medium-rare burgers. Soon after the meeting begins, all of a sudden, a team
of immigration enforcement officers burst into the premises, detain and then
interrogate a dozen of the kitchen staff who they suspect are illegal migrants
with no permission to work.
1. Harold is among the kitchen staff who were detained. He is a longstanding employee of 6 years. The company dismissed Harold after it
emerged that he provided them with false identification documents
regarding his immigration status in the UK. Harold feels as though he
was lied to and set-up by his employer in a particularly cruel manner.
He wants to know if there is anything you can do to help him gain some
legal redress from the company. Advise Harold.
2. Tina was interrogated by enforcement officers. She is an employee at
Prime Burger and has worked there for 1 year and 9 months. She has
been in the UK since she was 6 years old. She arrived in the UK from
Jamaica on 31 December 1972, to join her parents who arrived in the
1950s. Having considered herself British from an early age, she never
thought of obtaining official paperwork. Prime Burger have given her
5 days in which to provide proof that she has the right to work, or else
she will be dismissed. The H.R. manager has told a colleague of Tina’s
that he is under a lot of pressure to dismiss, what with the Home Office
‘breathing down our necks’. Advise Tina.
3. Olga is a Ukrainian national married to a Spanish national. She has
previously possessed a residence card but lost it a while ago. She was
never asked to show any immigration document to Planet Burger
previously. The employer gave her 3 days in which to provide documents
proving her right to work. Having failed to obtain satisfactory documents,
Planet Burger dismissed Olga 2.5 months ago. They withheld her final
pay cheque, stating that she is not entitled to the money as she had no
right to work. She would like to know if she can do anything about this.
Advise Olga.
4. Rashid is a full-time student and had been working with Planet Burger
around his studies for the past 3 years. His contract describes him as a
self-employed kitchen contractor, but he has always been on the same
shifts as other employees, must turn up to work in person and is treated
the same as other employees in terms of booking holiday, and is paid
on the monthly payroll. The Home Office investigation has found that
he has been working in excess of his permitted hours of employment by
around 50 per cent. Planet Burger dismiss Rashid and are withholding
4-weeks wages and payment in lieu of unused holiday on the grounds
that his contractual arrangement was illegal. Advise Rashid.
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EXERCISE 4:
MRS
WILLOW

Pauline, a Philippines national, was hired as a domestic worker in the house of
Mrs Willow, a wealthy property developer, who she met while Mrs Willow was on
holiday in the Philippines. Mrs Willow and her family brought Pauline from the
Philippines on a valid domestic worker visa having promised her a comfortable
life, undemanding work and good pay. She was going to be treated as part of the
family.
Over the past 8 years that Pauline has lived in the house, she was denied holiday
requests, had her wages reduced without her consent as a ‘punishment’ for
‘answering back’. This happened quite often and she thinks she is owed over
£50,000 in wages. She does not think she was paid minimum wage either and
believes these underpayments are likely to run into tens of thousands of pounds.
In anger, Mrs Willow would beat her with belts and broomsticks, locked her in her
room, confiscated her passport and verbally abused her stating: ‘these brainless
people are bloody useless’.
As required, Mrs Willow sent annual letters to the Home Office confirming that
under the contract of employment, Pauline was receiving the National Minimum
Wage. Pauline was unaware of this as her English was minimal.
1. Pauline wants to know:
a. what claim/s could she bring;
b. where should she bring them;
c. what defences might Mrs Willow raise;
d. can she claim for all of her lost wages over the 8-year period;
e. how can she fund her case if she cannot afford a lawyer?

2. Pauline tells you that, she ‘never wants to lay eyes on Mrs Willow again’.
Will she have to, if she brings a claim?
3. If Mrs Willow argues that the contract of employment is illegal, what
could you argue in support of Pauline’s claims?
4. What questions should you ask of Pauline in order to assess the value of
her claim and whether it is worth pursuing?
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EXERCISE 5:
MAGDA
Ten years ago, Magda was trafficked to the UK, aged 16, from a small village in a
country outside of the EU. She has never had immigration status in the UK. She
was forced to work in the sex trade as a masseuse, lap-dancer and then a sex
worker by the same group of individuals who she thinks owned the houses and
clubs where she worked. She was never paid for any of her work, although she was
provided with basic food and accommodation. She was regularly subjected to
physical and verbal abuse, locked in filthy rooms and was denied basic freedoms.
She managed to escape with the assistance of a stranger and has now been
recognised as a victim of trafficking. She is undergoing counselling and has been
prescribed medication.
Magda is due to attend for an advice appointment. You have been provided with
very little detail or paperwork in advance. Write up an agenda of issues to discuss
with her, including any questions you may want to ask at this stage.
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